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Round Peg, Square Hole Revisited: 

Condominium Assessments in a Chapter 13 Bankruptcy Case 
 

By Steve Sowell 
   (This article was originally shared in the Spring 2025 Michigan Real Property Review) 
 

Twenty-seven years ago, the Michigan Real Property Review published Fitting the Round Peg 

Into the Square Hole: Condominium Assessments in Chapter 13 Bankruptcy,1 discussing the treatment 

of condominium assessments in Chapter 13 Bankruptcy cases. This article addresses ways that the law 

has changed since that article was published. It is intended to be useful to condominium attorneys who 

may not be familiar with bankruptcy and to bankruptcy attorneys who may not be familiar with 

condominiums. There are few cases dealing specifically with co-owners that file bankruptcy. However, 

because condominium assessments and mortgages are debts secured by real property, the principles 

applicable to mortgages generally are analogous when a co-owner files bankruptcy.  

Management companies and self-managed associations sometimes exhibit a disturbing 

inclination to simply file away notices received from a bankruptcy court, especially when the debtor is 

current on assessments at the time of filing. Sadly, many co-owners who are current at the time of filing 

fall behind after the case is filed, sometimes months or years after the filing. The automatic stay remains 

in effect and the association may run afoul of the automatic stay if action is then taken to collect the 

assessments. Condominium attorneys must stress to clients and managers the importance of sending 

bankruptcy notices to the attorney for review, even if the debtor is current. 

 

1. What is a condominium unit? 

Condominiums are a form of real property development and ownership authorized by statute.2 

The condominium concept is exceptionally flexible: the condominium documents establish what is a 

“unit,” whether it be a residence in an apartment-like building, a lot on which a single-family home can 

be built, a boat well, a campground, or even a parking space. This article addresses primarily residential 

condominium units, where the unit and its limited common elements comprise the debtor’s home or 

second home. 

 
 ©2024 by Steve Sowell. The author was a solo attorney practicing real estate and bankruptcy law in Mount Clemens, 
Michigan. He retired from the active practice of law in July, 2024. 
1 24 MICH REAL PROP REV 233 (1997). 
2 See generally Michigan Condominium Act, MCL 559.101 et. seq. 
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While there are many condominium units in multi-family buildings similar to apartments, since 

Michigan’s attorney general issued an opinion that site condominiums (where the unit is a lot on which 

the unit owner may build a residence) are not subject to the Subdivision Control Act,3 site 

condominiums have become increasingly popular as a form of single-family residential development. 

Site condominiums are visually indistinguishable from traditional subdivisions. The only definitive way 

of distinguishing a residence in a traditional subdivision from a residence in a site condominium is by 

examining the deed: if the legal description contains the word “condominium,” the property is a 

condominium regardless of visible appearance. 

Condominiums are established by the recording of a Master Deed (including Condominium 

Bylaws) with the county register of deeds.4 The Master Deed must have a set of Condominium Bylaws 

attached to it5 that set forth the terms of governance and operation of the condominium project.6 The 

condominium bylaws typically provide for the assessment of members, architectural control standards, 

insurance requirements, maintenance responsibilities, restrictions on the use, and provisions for 

governance. Although there are overall similarities in the condominium documents from project to 

project, there can be important variations that may affect the analysis or outcome in particular cases. 

Accordingly, it is always important to carefully read the condominium documents. 

The portion of the condominium project that forms a separate residence is called a “unit.” The 

purchaser of a condominium unit, even if more than one person (such as husband and wife), is called the 

“co-owner” of the unit. 

Condominium projects are administered by an association of co-owners, usually a nonprofit 

corporation, whose membership consists of owners of units in the condominium.7 The association has 

the right to assert, defend, and settle claims concerning the condominium project, presumptively 

including the right to file proofs of claim and otherwise assert the condominium project’s rights in a 

bankruptcy proceeding.8  

 

 
3 MICH. OP. ATTY. GEN., 1989, No. 6577 (March 13, 1989). 
4 MCL 559.172(1). 
5 As if condominiums were not confusing enough, some condominium projects have two sets of bylaws: the condominium 
bylaws required by the Michigan Condominium Act and a separate set of bylaws (variously called corporate or association 
bylaws), which contain provisions mandated by the Michigan Nonprofit Corporation Act. The modern trend is to combine 
both into one set of Condominium Bylaws. But see MICH ADMIN CODE, R 559.501(4). 
6 MCL 559.153. 
7 MCL 559.103(4). The Michigan Condominium Act does not mandate that the association of co-owners be a nonprofit 
corporation, but the author has never encountered one that was not a nonprofit corporation. 
8 MCL 559.160. 
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2. Condominium Assessments and the Statutory Lien 

The paradigm for funding the operations of a condominium project is through assessing 

members. Typically, the bylaws require the board of directors of the association to establish a yearly 

budget for the condominium project that forecasts the costs of operation, maintenance, repair, and 

replacement of infrastructure (e.g., buildings and roads), provision of services or amenities provided by 

the association (e.g., snow plowing or pool operation), insurance, and a reserve fund. Assessments are 

then based on that budget. Depending upon the needs of the project, the terms of the bylaws, and the 

decisions of the board of directors, assessments may be payable annually, quarterly, or monthly. Most 

condominium documents also allow the association to levy additional assessments or special 

assessments in addition to the regular assessment.9 

Unpaid condominium assessments constitute a statutory lien against a condominium unit as well 

as a personal obligation of the co-owner of the unit.10 The lien has priority over all other liens except 

sums unpaid on a first mortgage recorded prior to the condominium lien and any state or federal taxes 

that are a lien against the property.11 Condominium liens may be foreclosed in the same manner that 

mortgages are foreclosed under Michigan law.12 However, foreclosure of the lien cannot be commenced 

until a notice of the lien is recorded with the register of deeds and served on the co-owner at least 10 

days before foreclosure commences.13  

 

3. Bankruptcy 

The United States Constitution grants Congress the power to establish “uniform Laws on the 

subject of Bankruptcies throughout the United States.”14 The Bankruptcy Code is divided into primarily 

odd-numbered chapters.15  The first three chapters provide general rules governing all cases, while the 

 
9 While the nomenclature is by no means uniform across all condominium documents, additional assessments are usually 
levied by the board without co-owner vote, while special assessments typically require approval of some majority or super-
majority of co-owners. 
10 MCL 559.208(1). 
11 Coventry Parkhomes Condominium Association v FNMA, 298 Mich App 252 (2012). 
12 MCL 559.208(2).  
13 MCL 559.208(3). 
14 US CONST., Article I, 8. 
15 Chapter 12 was added to the Bankruptcy Code in 1986 to address issues unique to family farmers. 
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last six chapters authorize various entities to file cases and provide rules specific to those types of cases. 

Co-owners may choose to file under either Chapter 7 (a liquidation) or Chapter 13 (a repayment plan).16  

Condominium attorneys accustomed to traditional litigation where parties are classified as 

plaintiffs and defendants may find it disorienting that a bankruptcy case has no such designations. In a 

bankruptcy case there is the debtor, his creditors, and the trustee. 17 In a Chapter 13 bankruptcy case, a 

debtor devotes his stream of future income for up to five years to pay back at least a portion of his debts 

in exchange for keeping most of his assets.18 The debtor files a “plan” with the court,19 which proposes 

how the debts will be repaid, and pays his disposable income to the trustee.20 If the court “confirms” the 

plan,21 the trustee then disburses the income stream to creditors in accordance with the plan.22 If the 

debtor completes all of the payments and fulfills all other requirements of the plan, the debtor is granted 

a discharge.23 

In contrast, a Chapter 7 case is basically a liquidation. The debtor gives up his non-exempt assets 

in exchange for a discharge of most of his debts. This article is primarily concerned with Chapter 13 

cases and condominiums. 

 

4. The Automatic Stay 

The filing of any bankruptcy case operates as an injunction, commonly called the “automatic 

stay,” of most actions to collect a debt.24 For condominium practitioners not familiar with bankruptcy, 

the automatic stay may be a foreign concept, but it is one that is important to understand. The automatic 

stay is an injunction against taking action against both the debtor and the debtor’s property, and it arises 

upon the mere filing of the case without any motion, order, or hearing as would be necessary prior to the 

 
16 Technically, individuals seeking to reorganize must file under Chapter 11 rather than Chapter 13 if their debts exceed 
certain limits. The current limits, as of June 24, 2024 (upon sunset of the Bankruptcy Threshold Adjustment and Technical 
Corrections Act) are $465,275 in unsecured debt and $1,395,875 in secured debt. See ADMIN. OFFICE OF THE U.S. COURTS, 
Revision of Certain Dollar Amounts in the Bankruptcy Code Prescribed Under Section 104(a) of the Code  (Feb. 12, 2019), at 
https://www.federalregister.gov/documents/2019/02/12/2019-01903/revision-of-certain-dollar-amounts-in-the-
bankruptcy-code-prescribed-under-section-104a-of-the-code. The author has encountered only two individual Chapter 11 
filings involving residential condominiums in his career. 
17 11 USC 1302. 
18 11 USC 1321(d)(1) and (2). The CARES Act amended this section to allow a Chapter 13 case confirmed before March 27, 
2020 to be extended for up to seven years. The amendment sunsetted on March 27, 2021. 
19 11 USC 1321. 
20 11 USC 1325(b)(2). 
21 11 USC 1325. 
22 11 USC 1326(c). 
23 11 USC 1328. 
24 11 USC 362(a). 
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imposition of an injunction in a state court proceeding.25 The automatic stay continues as to the 

condominium unit until the condominium is no longer property of the bankruptcy estate,26 whereas the 

automatic stay continues as to the debtor until the case is closed, the case is dismissed, or a discharge is 

granted.27 For repeat filers, the automatic stay may last only 30 days, unless it is extended by the court,28 

or it may not go into effect at all unless the court imposes one after notice and a hearing.29 The court can 

lift the automatic stay in its discretion, however. 

As relevant to condominium associations, the stay prohibits all action to collect the debt, 

including sending letters or making phone calls regarding the debt, the recording of the claim of lien 

against the unit,30 the commencement of either a judicial foreclosure or a foreclosure by advertisement,31 

or the commencement or continuation of an action for a judgment against the debtor for unpaid 

assessments.32 The stay also prohibits denying co-owners any right, privilege, or amenity that comes 

with ownership of the unit, such as the right to vote33 or the right to use amenities such as the pool or 

laundry room. Such rights or privileges must be restored upon the filing of the case if they had been 

revoked prior to the bankruptcy filing.  

If lien foreclosure had been completed and the redemption period had expired prior to the 

bankruptcy filing, but the debtor remains in possession of the unit, the stay prohibits the commencement 

or continuation of eviction proceedings.34  

In a Chapter 13 case, there is an additional stay. This additional stay is commonly referred to as 

the co-debtor stay, which prohibits taking action against any non-filing individual who is jointly liable 

with a Chapter 13 debtor on a consumer debt or who secured the debt, unless the individual became 

liable on or secured the debt in the ordinary course of such individual’s business.35 Like the automatic 

 
25 See MCR 3.310(A) (“Except as otherwise provided by statute or these rules, an injunction may not be granted before a 
hearing on a motion for a preliminary injunction or on an order to show cause why a preliminary injunction should not be 
issued.”). 
26 11 USC 362(c)(1). 
27 11 USC 362(2)(A-C). 
28 11 USC 362(c)(3). 
29 11 USC 362(c)(4). 
30 11 USC 362(a)(4) and (5).  
31 However, adjournment of a foreclosure which was pending at the time of the bankruptcy filing is not a violation of the 
automatic stay. Worthy v World Wide Financial Services, Inc., 347 F Supp 2d 502 (ED Mich. 2004), affirmed on appeal, 192 
Fed. Appx 369 (6th Cir 2006). 
32 11 USC 362(a)(1). 
33 In re Gordon Properties, 460 BR 681 (Bankr ED VA 2011). 
34 11 USC 6362(a)(3). Cf. In re Convenient Food Mart No. 144, Inc., 968 F2d 592 (6th Cir. 1992) (tenancy at sufferance after 
expiration of lease); Matter of Schewe, 94 BR 20 (Bankr. WD Mich. 1989) (month-to-month tenancy). 
35 11 USC 1302(a)(1). 
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stay, the co-debtor stay continues until the case is closed or dismissed or the stay is lifted by the 

bankruptcy court. Additionally, the co-debtor stay ends if the case is converted to a Chapter 7 or Chapter 

11 bankruptcy case. 

Condominium law practitioners need to be aware that violation of the automatic stay can result 

in penalties, damages, and attorney fees. Any individual (not limited to the debtor) injured by a willful 

violation of the automatic stay can recover actual damages, including costs and attorney fees, and in 

appropriate circumstances may recover punitive damages.36 “Willful” does not mean malevolent or 

obstinate; it merely means that the person was aware of the debtor’s bankruptcy filing and performed an 

intentional act that violates the automatic stay.37 Attorneys and creditors can be sanctioned for willfully 

violating the automatic stay.38 Curiously, there is no provision in the co-debtor stay for an award of 

damages or attorney fees, nor does the damage provision under the automatic stay apply to the co-debtor 

stay.39 Practitioners should be aware nonetheless that the bankruptcy court may “issue any order, 

process, or judgment that is necessary or appropriate to carry out the provisions of this title,”40 and the 

bankruptcy court has the power to sanction conduct considered contempt.41 Courts have used both 

powers to grant sanctions.42  

The stay can be lifted upon motion.43 The circumstances where an association might seek to lift 

the stay are many and varied and beyond the scope of this article. However, the most common cause for 

lifting the stay is the failure of the debtor to make payments required by the plan. 

 

5. Chapter 13 Cases 

A Chapter 13 case is commenced with the debtor filing a petition.44 A married couple may, but is 

not required to, file a joint case.45 Timing is important as the Bankruptcy Code allows a debtor to cure 

 
36 11 USC 362(k)(1). 
37 11 USC 342(g)(2) provides that a monetary penalty may not be imposed on a creditor for a violation of the automatic 
stay, including penalties under 362(k), unless the conduct that is the basis of the violation occurred after the creditor 
received notice of the order for relief in accordance with 342.  See also In re Sharon, 234 BR 676 (6th Cir BAP 1999). 
38 In re Webb, 472 BR 665 (BAP 6th Cir 2012). 
39 11 USC 362(k)(1) (“… an individual injured by any willful violation of a stay provided by this section…”) (emphasis added). 
40 11 USC 105(a). 
41 FR BANKR P 9020. 
42 A fairly good discussion of the issues involved in determining whether a violation of the co-debtor stay has occurred and 
the appropriate remedy thereunder can be found in In re Whitlock-Young, 571 BR 795 (Bankr ND Ill 2017). 
43 See 11 USC 362(d); see also FR BANKR P 4001(A)(1). 
44 See 11 USC 301(a); see also 11 USC 101(42).  Involuntary cases cannot be commenced under Chapter 13.  See 11 USC 
303(a). 
45 11 USC 302(a). 
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any arrears owed to the association at the time of filing and continue to pay future assessments over the 

life of the plan, but only if the case is filed prior to a foreclosure sale.46 Once a sale has occurred, the 

debtor is limited to redeeming the condominium unit from the foreclosure sale.47 

A condominium association’s participation in a Chapter 13 case is optional, but crucial to 

protecting its interests. The court will provide notice of the filing,48 notice of the discharge, 49 and notice 

of certain other matters to creditors,50 but other documents in the case are generally not served on all 

creditors unless specifically requested. It is up to the creditor to obtain and review documents filed and 

to assert and protect its interests. The rights of creditors generally are subordinate to the debtor obtaining 

a fresh start.51 By taking actively participating in the case, including reviewing the schedules and plan, 

objecting to confirmation if necessary, and filing a proof of claim, creditors can minimize their losses.  

The debtor is required to file various schedules and statements on the official forms within 14 

days of the filing of the petition unless the time is extended by the court.52 Ownership of a condominium 

unit should be noted on Official Form 106A/B, which requires the debtor to list, with the admonition to 

“check all that apply,” whether the real property owned by the debtor is a single-family home, a duplex, 

or multi-family dwelling, a condominium or cooperative, a manufactured or mobile home, land, 

investment property, timeshare, or “other.” The list items are not mutually exclusive: a single-family 

home may have been built on a unit within a site condominium. Schedules often leave the 

“condominium” box unchecked, even though the property is a condominium. If the word 

“condominium” appears in the legal description then the “condominium or cooperative” box should be 

 
46 11 USC 1322(c)(1); see also In re Glenn, 760 F2d 1428 (6th Cir 1985). 
47 11 USC 108(b)(2) allows the debtor to redeem within the later of the redemption period or 60 days after filing the case. 
48 11 USC 342(a). Notice is given on Official Form B 309I, Notice of Chapter 13 case. See U.S. COURTS, Notice of Chapter 13 
Bankruptcy Case (eff. Oct. 1, 2020), at https://www.uscourts.gov/forms-rules/forms/notice-chapter-13-bankruptcy-case.  
This assumes, of course, that the debtor has listed the association as a creditor, an issue discussed later in this article. 
49 On Official Form B 3180W or B 3180WH.  See U.S. COURTS, Chapter 13 Discharge (eff. Dec. 1, 2018), at 
https://www.uscourts.gov/forms-rules/forms/chapter-13-discharge; U.S. COURTS,  
Chapter 13 Hardship Discharge (eff. Dec. 1, 2015), at https://www.uscourts.gov/forms-rules/forms/chapter-13-hardship-
discharge. 
50 FR BANKR P 2002. 
51 Local Loan Co v Hunt, 292 US 234 (1937) (“One of the primary purposes of the Bankruptcy Act is to ‘relieve the honest 
debtor from the weight of oppressive indebtedness, and permit him to start afresh free from the obligations and 
responsibilities consequent upon business misfortunes.’”). 
52 See  11 USC 521(a). A statement of the required list, schedules, statements, and fees for cases under all Chapters can be 
found in Official Form B 2000. FR BANKR P 1007(c). Copies of the official forms, addressed under 28 USC 2073 and FR Bankr P 
9009(a), can be found at https://www.uscourts.gov/forms/bankruptcy-forms (last visited May 5, 2020).  The case can be 
dismissed for failure to timely file the list of creditors, the schedules, and the statement of financial affairs.See FR BANKR P 
1017(c). 

https://www.uscourts.gov/forms-rules/forms/notice-chapter-13-bankruptcy-case
https://www.uscourts.gov/forms-rules/forms/chapter-13-discharge
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checked even if the property is within a site condominium, and the “single-family home” box should be 

checked as well.53   

Knowing whether real property is a condominium is important information for debtor attorneys. 

If the property is a condominium, there will be an assessment that needs to be addressed in some fashion 

in the plan, even if the debtor is current at the time of filing. Frequently, the fact that the debtor’s home 

is a condominium is not identified in the schedules, and the plan does not address either the arrears or 

future assessments.  

 

6. The Chapter 13 Plan 

The debtor is required to file a plan.54 The plan must be served on all creditors.55 The Bankruptcy 

Code allows a debtor’s Chapter 13 plan to classify and treat each category of debt and claim differently, 

although creditors with similar debts must be classified together in the plan and treated equally within 

their class.56 While there is a standard national Chapter 13 plan, Federal Bankruptcy Rules allow a 

district to adopt a local plan under certain conditions.57 Michigan is divided into the Eastern and 

Western District Bankruptcy courts. Both districts have adopted their own local plans.58 Both districts 

also have their own local rules and procedures; there are significant differences in practice between the 

Eastern and Western Districts.59   

The plan must be confirmed by the court after a hearing.60 If the plan is confirmed, the 

provisions of the plan bind the debtor and each creditor, whether or not the claim of a creditor is 

provided for in the plan and whether or not the creditor has objected to the plan.61 If assessments are not 

 
53 MCL 559.164 (“Conveyances and other instruments affecting title to any condominium unit in a condominium project 
shall describe the same by reference to the condominium unit number of the condominium subdivision plan and the 
caption thereof, together with a reference to the liber and page of the county records in which the master deed is 
recorded.”). 
54 11 USC 1321. 
55 FR BANKR P 3015(d). 
56 11 USC 1322(a)(3). 
57 FR BANKR P 3015.1. 
58 The model plan for the Eastern District can be found at U.S. BANKRUPTCY CT., EASTERN DIST. OF MICH., “Local Bankruptcy 
Forms,” https://www.mieb.uscourts.gov/local-forms (last visited June 25, 2024). The model plan for the Western District 
can be found at U.S. BANKRUPTCY CT., WESTERN DIST. OF MICH., “Local Forms,” https://www.miwb.uscourts.gov/forms/all-forms 
(last visited June 25, 2024). 
59 https://www.mieb.uscourts.gov/file/1522 (Eastern District; last visited June 27, 2024); 
https://www.miwb.uscourts.gov/court-info/local-rules-and-orders/local-rules (Western District; last visited June 27, 2024). 
60 11 USC 1324, 11 USC 1325. 
61 11 USC 1327(a). 

https://www.mieb.uscourts.gov/local-forms
https://www.miwb.uscourts.gov/forms/all-forms
https://www.mieb.uscourts.gov/file/1522
https://www.miwb.uscourts.gov/court-info/local-rules-and-orders/local-rules
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properly addressed (or not addressed at all) in the plan, the association should file an objection to 

confirmation.62  

Not all creditors are alike: the debtor may have a mortgage payment in arrears, a car loan or 

lease, credit card debt, or alimony or support obligations. Debts that are secured by a right to repossess 

or sell property of the debtor (e.g., mortgages, security interests, statutory or judgment liens) are secured 

claims to the extent that the value of the collateral exceeds the amount of the debt and are unsecured 

claims to the extent that the amount of the debt exceeds the value of the collateral.63 Thus, one debt may 

give rise to two claims in a bankruptcy case. This bifurcation of a debt into two claims may seem 

foreign to condominium attorneys not familiar with bankruptcies, but the distinction is important.  For 

partially secured claims, if the debtor wishes to keep the collateral, a Chapter 13 plan can be confirmed 

only if the creditor has accepted the plan or the plan provides for distribution of property (payments) 

equaling the value, as of the effective date of the plan, of the collateral securing the claim.64 For 

unsecured claims, the plan needs only to provide for distribution of property (payments) in an amount 

that would be paid on that unsecured claim if the debtor’s property were liquidated in a Chapter 7 case.65 

When a debtor has a large sum in unsecured claims and there are not sufficient funds to pay all of it back 

over the course of the plan, unsecured creditors will be paid pro rata. In some cases, the amount paid 

may be a small percentage of the amount of the unsecured claim. 

Fortunately for most condominium associations, Chapter 13 of the Bankruptcy Code accords 

preferred treatment for debt secured only by a security interest in property that is the debtor’s principal 

residence: the debtor’s plan may not modify the rights of such claim holders under the agreement that 

gave rise to the debt.66 Condominium units, cooperative apartments, and mobile or manufactured homes 

are considered the debtor’s principal residence if used for that purpose.67 If the debtor’s unit is his 

principal residence, then condominium assessments (which are secured by the statutory lien against the 

unit) fall within this category of non-modifiable debt.  

In Nobelman v American Savings Bank, the United States Supreme Court held that attempting to 

strip down a partially secured debt secured only by the debtor’s principal residence modified its right to 

 
62 There may be many other reasons to object to confirmation of the plan; a comprehensive discussion of the possible 
objections to confirmation are beyond the scope of this article. 
63 11 USC 506(a)(1). 
64 11 USC 1325(5). 
65 11 USC 1325(4). 
66 11 USC 1322(b)(2). 
67 11 USC 101(13A)(B). 
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receive payments in the amount and at the times specified in the mortgage and ran afoul of this 

prohibition.68 This prohibition against modification of principal residence debts is important to 

associations whose liens are statutorily junior to a first mortgage and to any unpaid tax liens.69 If the 

condominium lien is at least partially secured by equity in the unit after deduction of the amounts due on 

the first mortgage and tax liens, the full balance due to the association must still be paid over the life of 

the plan if the debtor is to retain the unit. 

If the unit is not the debtor’s principal residence, the debt can be modified. The most common 

type of modification proposed in a Chapter 13 plan is to “strip down” and pay over the life of the plan 

the amount of the partially secured debt equal to the value of the collateral, with the unsecured portion 

being paid as an unsecured debt.  However, the plan will still need to provide for payment of future 

assessments accruing during the life of the plan if the debtor wants to keep the unit. 

If the condominium lien is fully unsecured, the lien may be avoided entirely upon completion of 

a Chapter 13 case. The arrears at the time of filing are treated and paid as an unsecured claim.70 If the 

debtor proposes to avoid a fully unsecured condominium lien, the debtor must so indicate in the Chapter 

13 plan. A request to determine the amount of a secured claim (including that the claim is fully 

unsecured) may also be made in the plan.71 However, the plan needs to provide for payment of future 

assessments if the debtor wants to keep the unit. 

What if the debtor owns a condominium unit at the time of filing but does not want to keep it and 

instead proposes to “surrender” the unit? In In re Spencer, the court held that assessments accruing after 

the filing of a Chapter 13 case while the debtor still has ownership are post-petition claims that must be 

included and paid in the plan.72 

 

 

 

 

 

 
68 508 U.S. 324 (1993). 
69 MCL 559.208(1). 
70 In re Lane, 280 F3d 663 (6th Cir. 2002) (unsecured second mortgage). The Bankruptcy Appellate Panel for the 6th Circuit 
Court of Appeals has held that a debtor may avoid a fully unsecured lien on the debtor’s principal residence, even if the 
debtor is not eligible for a Chapter 13 discharge. In re Cain, 513 BR 316 (6th Cir. 2014). 
71 FR BANKR P 3012(b). 
72 457 BR 601 (ED Mich, 2011). 
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7. Filing a Proof of Claim 

Unpaid condominium assessments constitute a claim under the Bankruptcy Code.73 A proof of 

claim is a written statement setting forth a creditor’s claim.74  A condominium association must timely 

file a proof of claim in a Chapter 13 case in order for the association’s claim to be allowed and paid.75 

The proof of claim must be filed within 70 days of the filing of the case.76 The proof of claim must be 

filed on the official form and includethe required schedules.77  It must also contain a copy of the 

recorded claim of lien to demonstrate the claim is perfected.78 If a filed proof of claim does not contain 

the information required, the court may, after notice and a hearing, preclude a creditor from presenting 

the missing information in any other aspect of the proceeding and award, in an appropriate case, 

expenses and attorney fees.79 If the association does not file a timely proof of claim, the debtor or the 

trustee may file a proof of claim on behalf of the association.80 

It behooves the association to timely file its own proof of claim, as the association will know, 

almost certainly better than the debtor or the trustee, the total owed to it. The proof of claim should 

include assessments and late charges, as well as any costs and attorney fees incurred up to the date of 

filing of the case. Once properly and timely filed, the proof of claim is deemed allowed and will be paid 

in accordance with the plan unless a party in interest objects to the proof of claim.81 A properly filed 

proof of claim is prima facie evidence of the validity and amount of the claim,82 and the objecting party 

has the burden of introducing evidence sufficient to rebut the presumption of validity, at which point the 

burden shifts back to the association to prove the validity of the claim. 

There are two components to an association’s proof of claim in a Chapter 13 case: assessments in 

arrears that are owed to the association on the date of filing and future assessments that will accrue 

during the time the plan is in effect. The proof of claim should clearly state both the arrears due at the 

time of filing (including late charges, costs, and attorney fees) and the amount and frequency of the 

 
73 See 11 USC 101(5) (the term “claim” means “[a] right to payment, whether or not such right is reduced to judgment, 
liquidated, un liquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or 
unsecured…”). 
74 FR BANKR P 3001(a). 
75 FR BANKR P 3002(a). 
76 FR BANKR P 3002(c)(7). 
77 FR BANKR P 3002(c)(2). 
78 FR BANKR P 3001(d). 
79 FR BANKR P 3001(c)(2)(d). 
80 FR BANKR P 3004. 
81 11 USC 502. 
82 FR BANKR P 3001(f). 
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future assessments that will become due. In parallel, the debtor’s plan should provide for payment of 

both the arrears and the future assessments. If the plan does not do so, the association should object to 

confirmation of the plan. 

 

8. Post-Confirmation Matters 

The condominium association’s participation in the case does not end at confirmation. The 

association will likely incur attorney’s fees when filing a proof of claim, reviewing bankruptcy 

documents, and objecting to the plan if applicable. To the extent that the condominium documents so 

provide, the association may be entitled to file a notice so that these charges will be paid during the case. 

There is an official form titled “Notice of Post-Petition Mortgage Fees, Expenses, and Charges” that 

must be used, notwithstanding that condominium assessments are not mortgages.83 The notice must be 

filed within 180 days of incurring the fees and expenses.84 Any party in interest may object to the fees 

and expenses for up to one year from the filing of the notice.85 

Because a confirmed plan can last up to five years, it is possible that the amount of ongoing 

assessments will change during the plan. It is the creditor’s obligation to provide notice of the change in 

assessments at least 21 days before the change goes into effect.86 Again, there is an official form 

misleadingly titled “Notice of Mortgage Payment Change” that must be used.87 

Upon completion of a Chapter 13 plan, the trustee is required to file a Notice of Final Cure 

Payment on the debtor, debtor’s counsel, and the association stating that the trustee considers the claim 

paid in full and the amount paid to cure any default on the claim.88 The association then has 21 days to 

file a response either agreeing or disagreeing with the trustee’s notice. If the response disagrees with the 

 
83 U.S. COURTS, Notice of Postpetition Mortgage Fees, Expenses, and Charges, Form. No. 410S2, 
https://www.uscourts.gov/sites/default/files/b_410s2_1216_0.pdf (last visited June 27, 2024). 
84 FR BANKR P 3002.1(c). 
85 FR BANKR P3002.1(e). See In re Reese, 2008 WL 506356 (ED Mich 2008) (objection to post-petition attorney fees upheld 
because the condominium documents were not specific enough to include attorney fees incurred in monitoring a Chapter 
13 case). 
86 FR BANKR P 3002.1(b). 
87 U.S. COURTS, Notice of Mortgage Payment Change, Form No. 410S1, 
https://www.justice.gov/d9/pages/attachments/2016/12/07/form_410s_1.pdf (last visited June 27, 2024). 
88 FR BANKR P 3002.1(f).  

https://www.uscourts.gov/sites/default/files/b_410s2_1216_0.pdf
https://www.justice.gov/d9/pages/attachments/2016/12/07/form_410s_1.pdf
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notice, the association must itemize in the response the amount needed to bring the account current.89 

Again, there is an official form for the response.90 

Filing any of these three forms (notice of post-petition fees, notice of payment change, response 

to final cure) is mandatory: in addition to forbidding the association from presenting the omitted 

information in any contested matter, the court may award other relief, including costs and attorney fees, 

caused by the failure.91 

The purpose of the forms is to assure that a debtor is current with the association by the end of 

the plan so that the debtor obtains the fresh start intended by the Bankruptcy Code. If the association 

does not provide notice of post-petition fees or a change in payment during the life of the plan, the 

debtor will not be current at the end of the plan. The Code places the burden on the association to timely 

file the forms so that the debtor can be current. The association will likely be forced to write off the 

charges that would have been paid if notices had been timely filed. 

 

9. Assessments and Chapter 7 Bankruptcy Cases 

A percentage of Chapter 13 cases are converted to Chapter 7 cases, requiring condominium 

associations to be familiar with Chapter 7 cases. A Chapter 7 case is a liquidation. The debtor surrenders 

his non-exempt assets in exchange for a discharge from most of his debts.  

Assessments falling due after the filing of a Chapter 7 case are excepted from discharge. The 

Bankruptcy Code provides that a Chapter 7 discharge does not discharge an individual from any debt 

“for a fee or assessment that becomes due and payable after the order for relief to a membership 

association with respect to the debtor's interest in a unit that has condominium ownership, in a share of a 

cooperative corporation, or a lot in a homeowners association, for as long as the debtor or the trustee has 

a legal, equitable, or possessory ownership interest in such unit, such corporation, or such lot.” 

However, the code does not “except from discharge the debt of a debtor for a membership association 

fee or assessment for a period arising before entry of the order for relief in a pending or subsequent 

 
89 FR BANKR P 3002.1(g). 
90 U.S. COURTS, Response to Notice of Final Cure Payment, Form No. 4100R, 
https://www.uscourts.gov/sites/default/files/form_b4100r_0.pdf (last visited June 27, 2024). Although the title of this form 
does not contain the word “mortgage,” Part 1 refers to “mortgage information.” 
91 FR BANKR P 3002(i). 

https://www.uscourts.gov/sites/default/files/form_b4100r_0.pdf
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bankruptcy case.”92 While the co-owner’s personal liability for pre-petition assessments is discharged in 

a successful Chapter 7 bankruptcy, personal liability for post-petition assessments is not discharged. 

Additionally, the statutory lien for both pre-petition and post-petition assessments “rides through” 

bankruptcy unscathed and cannot be stripped off, even if the lien is completely unsecured.”93 Thus, if a 

Chapter 7 debtor wishes to retain a condominium unit after the Chapter 7 case is completed, the debtor 

will have to pay both the pre-petition and post-petition assessments or face foreclosure of the 

condominium lien. 

 

10. Conclusion 

Any default in payment of assessments adversely impacts a condominium association; the 

smaller the association, the greater the impact. The filing of a bankruptcy case imposes an automatic 

stay prohibiting the condominium association from taking action to collect payments. In a Chapter 13 

case, the condominium association must file a proof of claim in order to get paid, and should review the 

plan to ensure its claim is properly treated. Because a Chapter 13 case can last up to five years, the 

Association must continue to monitor the case and file the appropriate post-confirmation notices to 

ensure that the debtor will be current at the end of the case. 

 

 
92 11 USC 523(a)(16).  Only individuals are entitled to a Chapter 7 discharge. 11 USC 727(a)(1). The Bankruptcy Code does 
not define “individual,” but the definition of “person,” 11 USC 101(41), distinguishes between an individual, partnership and 
corporation, inferring that individual must mean a human being. 
93 Bank of America v Caulkett, 575 US 790 (2015). 
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Michigan Court of Appeals Splits with Federal Courts and Holds Standard 

Stellantis Contract Terms Enforceable 
 

BY Adam Ratliff, Warner Norcross + Judd LLP 

 
What language is required to establish quantity in a requirements contract? The answer remains 

unclear. 

On May 23, 2024, the U.S. Court of Appeals for the Sixth Circuit issued its decision in Higuchi 

Int’l Corp. v. Autoliv ASP, Inc., offering additional clarity on the law of requirements contracts in the 

wake of the Michigan Supreme Court’s 2023 decision in MSSC, Inc. v. AirBoss Flexible Products Co. 

The Higuchi appeal concerned (among other issues) the language required to create an enforceable 

requirements contract in Michigan under the Uniform Commercial Code’s statute of frauds. The case 

involved a request from a purchaser, Autoliv, for a preliminary injunction ordering its supplier, Higuchi, 

to continue supplying seat belt components at pre-existing prices. Autoliv argued that it was entitled to 

an injunction because, among other reasons, Autoliv was likely to succeed in establishing that the parties 

had entered into enforceable requirements contracts. The purchase orders at issue stated, in relevant part, 

that they were “blanket contract[s] ... issued to cover [the buyer’s] requirements ...” 

At the trial court level, the court agreed that the contract’s reference to the buyer’s “requirements,” 

under the circumstances presented, was likely a sufficiently definite quantity term, and it issued the 

injunction. But the Sixth Circuit disagreed and held that “the parties appear not to have formed a 

requirements contract.” The Sixth Circuit therefore found that Autoliv was not likely to succeed on the 

merits, and it reversed the trial court’s issuance of an injunction. 

Several aspects of the Sixth Circuit’s analysis bear emphasis. 

First, the Sixth Circuit began by reading the Michigan Supreme Court’s decision in AirBoss to 

mean that, under Michigan law, if “a writing, such as a purchase order, refers to a buyer’s 

‘requirements’ without binding the buyer to obtain any set share of those requirements from the seller, 

that writing does not create a requirements contract.” Instead, the court continued, “it permits the parties 

to form contractual obligations on a release-by-release basis[.]” 

The Sixth Circuit then read Michigan case law as establishing that, to satisfy the UCC’s statute of 

frauds, a “written quantity term cannot be ambiguous.” Likewise, according to the Sixth Circuit, “an 

inferred quantity term does not satisfy the statute of frauds.” Rather, “it must be precise and explicit.” 
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Next, against that backdrop, the Sixth Circuit determined that, “for Autoliv to succeed on the 

merits, it must show that the purchase orders, on their face, clearly and precisely establish the set share 

of its requirements that it must purchase from Higuchi.” The court further stated that for Higuchi to 

succeed on the merits, “Higuchi need only show that the purchase orders are, at the very least, 

ambiguous regarding the share of requirements at issue.” 

Turning to the contract language at issue, the Sixth Circuit found that language stating that the 

purchase orders were “issued to cover [the buyer’s] requirements” did “not unambiguously obligate 

Autoliv to purchase its requirements from Higuchi, let alone precisely state the specific share of the 

requirements at issue.” The Sixth Circuit added, “[The contract] does not plainly state that Autoliv will 

buy a specific percentage of its requirements, ‘all’ of its requirements, or any equivalent language, from 

Higuchi.” 

Then, examining other provisions in the contract, the Sixth Circuit found that other language in the 

purchase orders only “muddie[d] the water” regarding Autoliv’s obligations, further weakening 

Autoliv’s position. Specifically, the court found that the following two features of the contract made it 

less likely that the parties had enforceable requirements contract: (1) language limiting Autoliv’s 

liability only to goods requested in releases and (2) interchangeable usage of the terms “releases” and 

“requirements,” making it unclear what triggered Autoliv’s purchase obligations. 

Finally, the Sixth Circuit reiterated the rule that contracts must be construed against the drafter, 

and it noted that Autoliv unilaterally drafted the orders at issue and was free to draft them however it 

chose. 

For all of those reasons, the Sixth Circuit held that Autoliv was unlikely to establish that the 

parties had entered into enforceable requirements contracts. 

Following Higuchi, in FCA US, LLC v. MacLean-Fogg Component Solutions LLC, et al., two Tier 

One suppliers asked a federal trial court judge to hold that Stellantis’ purchase orders, which stated that 

the quantity of parts to be purchased was “approximately 65%-100% of [Stellantis’] requirements,” did 

not create an enforceable requirements contract, but rather were merely a release-by-release 

arrangement. On March 20, 2025, the court ruled in favor of the Tier One suppliers, holding this 

language did not create an enforceable requirements contract. 

In reaching that conclusion, the court first addressed nuanced issues regarding the application of 

state and federal law, explaining that the court was obligated to follow “Higuchi’s interpretation of 

Michigan law.” The court then recited the directive from Higuchi that, to create an enforceable 
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requirements contract, the quantity term must “clearly and precisely establish the set share of its 

requirements that [the buyer] must purchase from [the seller].” Applying that directive, the court 

reasoned that “[a] quantity term that is an approximation is not ‘clearly and precisely’ established” and 

does not create an enforceable requirements contract. The court thus held that Stellantis’ purchase orders 

did not create an enforceable requirements contract. This ruling likely means that the suppliers will keep 

approximately $3.9 million Stellantis had paid “under protest” during the pendency of the case and that 

the suppliers can set their price moving forward. 

On May 14, 2025, however, the Michigan Court of Appeals reached the opposite conclusion, 

holding identical language enforceable in its opinion in FCA US, LLC v. Kamax Inc., et al. The court 

focused on its pre-AirBoss decision in Cadillac Rubber & Plastics, Inc. v. Tubular Metal Sys. LLC. In 

that case, the court had upheld the enforceability of a provision that measured the quantity to be 

purchased as “no less than one piece or unit of each of the Supplies and no more than one hundred 

percent (100%) of Buyer’s requirements.” Kamax argued that a range such as this — and particularly 

one qualified by the word “approximately” — was no longer viable in light of AirBoss. As Kamax 

argued, if Cadillac Rubber was no longer good law, then Stellantis’ terms were also unenforceable. 

The court rejected this argument, concluding that Cadillac Rubber did not irreconcilably conflict 

with the holding in AirBoss. The court explained that AirBoss dealt with the absence of a quantity 

provision altogether, not the acceptability of a range in quantities. Also noteworthy to the panel was that 

the Michigan Supreme Court in AirBoss had been asked to overturn Cadillac Rubber but had expressly 

declined to do so, which meant that it remained binding precedent. The court further took from Cadillac 

Rubber that any ambiguities regarding the quantity agreed to by the parties could be resolved by parol 

evidence outside of the written contract, including the parties’ course of performance. 

Notably, and in sharp contrast to its federal counterpart in Higuchi, the Michigan Court of Appeals 

did not address or place any weight on Stellantis’ use of the word “approximately.” The court also 

stopped short of concluding that as a matter of law that Stellantis’ purchase orders always impose a 

binding obligation on suppliers to supply 100% of Stellantis’ requirements. 

This decision will have a substantial impact on this area of law, at least for now. Suppliers that had 

relied on the federal decisions in Higuchi or MacLean-Fogg should reassess whether those precedents 

remain good law — aspects of those decisions may not. 

Looking forward, all eyes will again turn to the Michigan Supreme Court. Kamax has the option 

to ask the Supreme Court to take the case on appeal. And several weeks ago, another federal judge in 
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Detroit certified the question to the Michigan Supreme Court of whether the exact contract provision at 

issue in Cadillac Rubber — “one part to 100% of requirements” — remains viable post-AirBoss. In 

its AirBoss opinion, the Supreme Court foreshadowed in a footnote that this issue could return to the 

court. It looks like it may do just that, only two years later. 
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