
 
 
 
Employee Benefits Practice Group eAlert: SECURE 2.0 is Finally Here! 
Warner Analysis Part 2 
March 3, 2023 
 
This is our second eAlert on the SECURE 2.0 Act of 2022 (“SECURE 2.0” or “new Act”). As we noted earlier in our first eAlert titled 
“SECURE 2.0 is Finally Here! Warner Analysis Part 1,” the new Act contains over 90 provisions relating to retirement plans. 

This eAlert focuses only on what we currently know about the SECURE 2.0 employer retirement plan changes that 
become effective for years beginning, or distributions or transactions occurring, after 2023. While this addresses where a 
change under the new Act applies to a 401(a), 401(k), 403(b), or 457(b) plan, it remains possible that information in this eAlert may 
shift as we receive more guidance on how the new law will be interpreted. In several cases, the scope of these law changes and 
the plans covered by them will be unclear until interpretive guidance or future legislation provides clarity. This eAlert does not 
address individual retirement account (IRA) or other savings arrangements not listed above. 

Separate eAlerts will follow addressing changes in more detail as we receive further agency guidance and technical corrections 
from the government. Over the coming months, we will monitor future guidance from governmental agencies and offer additional 
educational opportunities. Join us on March 28 and April 12 at 12:00 noon for webinars further discussing what we know at this 
point about the new Act.  

 

CHANGE WHAT IT MEANS APPLIES TO* MANDATORY OR 
OPTIONAL 

EFFECTIVE 

Automatic 
enrollment 
required for new 
plans 

A new plan must provide for automatic 
enrollment and automatic escalation of 
deferrals, including meeting the requirements 
of an Eligible Automatic Contribution 
Arrangement (EACA). Certain plans of small 
employers and new entities are exempted. 
This is intended to further automate and 
increase savings of participants. The meaning 
of “new plan” is unclear and will affect the 
scope of this provision’s reach. 

New 401(k) and 
403(b) plans, 
except for 414(d) 
governmental or 
414(e) church plans  

Mandatory for 
401(k) and 403(b) 
plans adopted on or 
after December 29, 
2022, unless an 
exemption is met 

Plan years after December 
31, 2024  

Shorter eligibility 
period for long-
term part-time 
(LTPT) employee 
coverage, 
clarification of 
LTPT vesting 
requirements, and 
application of 
LTPT rule to 
403(b) plans 

SECURE 1.0 required 401(k) plan coverage 
of LTPT employees completing 500 hours of 
service or more in three consecutive years for 
elective deferrals only for plan years 
beginning after December 31, 2023. That still 
applies, but SECURE 2.0 clarifies pre-2021 
LTPT employee service is not counted for 
vesting.  

Under SECURE 2.0, the three-year eligibility 
period described above is shortened to two 
years. Pre-2023 service of LTPT employees 
who become eligible under SECURE 2.0 is 
disregarded for eligibility and vesting.  

SECURE 2.0 makes these rules applicable to 
403(b) plans, though it is unclear currently 
what the change means for 403(b) plans that 
exclude part-time employees and students. 

Employers aren’t required to extend eligibility 
to participate with respect to employer 
contributions to LTPT employees if they are in 
plan solely due to LTPT status under new 
law. 

ERISA 401(k) and 
403(b) plans 

Mandatory Plan years after December 
31, 2024 (note SECURE 1.0 
eligibility rule still applies to 
401(k) plans before then) 

Age 50 catch-up 
contributions must 
be Roth deferrals 
(taxable at time of 
deferral) for 
certain participants 

Catch up contributions of participants who 
earn over $145,000 (which limit is to be 
adjusted for inflation for years after 2024 and, 
notably, is not the same as the HCE 
threshold) must be treated as Roth deferrals 
subject to income taxes at the time of 
deferral. Guidance will be coming on this 
change, but currently it appears that plans 
may have to authorize Roth contributions to 
continue offering catch up contributions. 

401(k), 403(b), and 
governmental 
457(b) plans 

Mandatory for 
participants earning 
over limit (optional 
for those under limit) 

Tax years after December 
31, 2023 

Higher catch-up 
limit for 
participants ages 
60 - 63 

The age 50 catch-up contribution limit under a 
plan may be increased for participants who 
are turning ages 60 to 63 during a year to 
$10,000 or, if greater, 150% of the 2024 
regular age 50 catch-up limit (with 
adjustments in future years for inflation). 

401(k), 403(b), and 
governmental 
457(b) plans 

Optional Tax years after December 
31, 2024 

https://www.wnj.com/updates/secure-2-0-is-finally-here-warner-analysis-part-1/
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Matching student 
loan repayments 

Currently, a plan may not condition matching 
contributions on anything other than a 
participant making elective deferrals to the 
plan. SECURE 2.0 allows plans to match 
student loan payments for an eligible 
participant who is not making deferrals. The 
match has to be made at the same rate as 
the match on elective deferrals, and the plan 
may rely on the employee’s certification of 
loan payments. Many open questions remain 
about how this benefit may be structured that 
will need to be answered with additional IRS 
guidance. 

401(k), 403(b), and 
governmental 
457(b) plans 

Optional Plan years after December 
31, 2023 

Allows for 
Emergency 
Savings Accounts 
up to a dollar limit 
($2,500 currently) 
linked to defined 
contribution plans  

Plans may permit non-HCEs to elect to defer 
to short-term emergency savings accounts. 
The deferrals would be Roth contributions to 
which the match would apply, if any. These 
accounts are subject to certain rules, 
including a right to monthly withdrawals, no 
fees for the first four withdrawals and the use 
of principal-preserving investments.  

Participants may be auto-enrolled at up to 3% 
of pay with the right to opt out. These 
accounts raise a number of legal issues that 
will have to be worked through before they 
are used.  

Individual account 
plans subject to 
ERISA, including 
401(k) and 403(b) 
plans 

Optional Plan years after December 
31, 2023 

Modifies 403(b) 
hardship 
withdrawal rules to 
align with 401(k) 
plans 

In 2018, the permissible sources for 401(k) 
hardships were expanded to include QNECs, 
qualified matching, and earnings on any 
eligible contribution source, and the 
requirement to first take a loan was removed. 
These changes have now been extended to 
403(b) plans.  

403(b) plans Optional Plan years after December 
31, 2023 

Emergency 
expense 
withdrawals from 
plans now allowed 

Allows an individual one withdrawal per 
calendar year of up to $1,000 from a plan for 
personal emergency expenses, which may be 
repaid to plan within three years. Unless 
repaid, no new distributions are permitted for 
three years. This may be a more attractive 
alternative to hardships for participants, as 
there is no 10% penalty. 

Distributions of 
401(a), 401(k), and 
403(b) plan 
amounts 

Optional Distributions after December 
31, 2023 

Penalty-free plan 
withdrawals for 
domestic abuse 
victims 

Victims may withdraw up to the lesser of 
$10,000 or 50% of their vested account 
balance without a 10% early distribution 
penalty. Such distributions may be repaid 
within three years. Participants can self-
certify. 

401(a), 401(k), 
403(b), and 457(b) 
plans 

Optional Distributions made after 
December 31, 2023 

Distributions for 
long-term care 
insurance 
purchase 

This section allows distributions to purchase 
qualified long-term care insurance up to the 
lesser of: the amount of the insurance paid or 
assessed for the year for the participant, a 
spouse filing a joint return, or certain family 
members; 10% of the account or accrued 
benefit; or $2,500 (indexed for inflation). The 
participant must submit the insurance 
statement to the plan. This is exempt from the 
10% early distribution penalty. 

401(a), 401(k), and 
403(b) plans 

Optional Distributions after December 
29, 2025 

Increase of cash-
out limit for plan 
distributions of 
small accounts 
without consent 

The cash-out dollar limit of $5,000 will now be 
$7,000. This increases the accounts that may 
be involuntarily distributed to participants. 

401(a), 401(k), 
403(b), and 
governmental 
457(b) plans 

Optional Distributions made after 
December 31, 2023 

Exempts Roth 
plan accounts 
from pre-death 
RMD rules 

Roth plan accounts are no longer subject to 
pre-death RMD rules mandating distribution. 
This aligns their treatment with Roth IRA 
account treatment. 

Includes 401(k), 
403(b), and 
governmental 
457(b) plans 

Mandatory Tax years after December 
31, 2023 

Surviving spouse 
may elect to be 
treated as 
employee for RMD 
purposes. 

This delays when a spouse must take an 
RMD and aligns with existing rule for IRAs. 

401(a), 401(k), 
403(b), and 457(b) 
plans 

Mandatory Calendar years after 
December 31, 2023 

Clarification of 
substantially equal 
periodic payment 
rule 

Clarifies that the 10% penalty exception for 
substantially equal installments applies after 
certain rollovers, transfers, exchanges, and/or 
annuity purchases. This is to facilitate the 
ability of participants to engage in these 
transactions.  

401(a), 401(k), and 
403(b) plans 

Mandatory For rollovers, transfers or 
exchanges after December 
31, 2023, and for annuity 
distributions on or after 
December 29, 2022 

 



 
 

New prohibited 
transaction 
exemption for 
automatic 
portability 
transactions 

A plan service provider may receive 
compensation when amounts in an IRA from 
an involuntary cashout of a participant’s plan 
account are rolled into an employer plan with 
an active account for that participant if 
required notice is provided, the participant 
does not opt out, and other guidance to be 
issued by DOL and Treasury is followed. 

401(a), 401(k), 
403(b), and 
governmental 
457(b) plans 

Optional Transactions on or after 
December 29, 2023 

New requirement 
to periodically 
provide plan 
benefit statements 
in paper form and 
direction to DOL to 
update its rules 
and guidance 
regarding such 
statements 

Defined contributions plans: Must provide at 
least one statement on paper each calendar 
year. 

Defined benefit plans: Must provide at least 
one statement on paper every three calendar 
years. 

Participants may elect electronic delivery in 
certain cases, subject to specific rules 
outlined in SECURE 2.0. 

ERISA 401(a), 
401(k), and 403(b) 
plans  

Mandatory DOL must update its rules 
and guidance by December 
31, 2024, first paper 
statement required to be 
given for plan years after 
December 31, 2025 

New notice and 
disclosure 
requirements for 
pension plan lump 
sum windows 

When a plan is amended to provide a window 
to elect a lump sum in lieu of future monthly 
payments, the plan administrator must, before 
the election period begins: (1) provide 90 
days’ advance notice, including specified 
content to aid the comparison of election 
options, to those eligible to make the election, 
and (2) provide 30 days’ advance notice to 
PBGC. A post-offer report must be provided 
to PBGC within 90 days of the election period 
ending.  

ERISA 401(a) 
defined benefit 
plans  

Mandatory A date specified within final 
joint rules from the DOL and 
Treasury. The final rules will 
be issued no earlier than 
December 29, 2023. The 
new rules will apply no 
earlier than December 29, 
2023, and no later than 
December 29, 2024. 

Change to content 
for pension plan 
annual funding 
notices to provide 
more information  

Pension plan annual funding notices must 
now contain additional information related to 
plan funding and the benefits guaranteed by 
PBGC, including assets and liabilities, those 
receiving (or eligible to receive) benefits, the 
average investment return on plan assets, 
and the plan’s percentage funded status. 
Some information must also now be included 
for periods preceding the year currently 
covered by the notice. 

ERISA 401(a) 
defined benefit 
plans 

Mandatory Plan years after December 
31, 2023 

Directs DOL to 
review pension 
risk transfer 
guidance under 
Interpretive 
Bulletin 95-1 and 
report back to 
Congress  

This guidance governs selection of an annuity 
provider, which can come up with defined 
benefit plan de-risking or termination where 
annuities are offered. DOL must assess and 
report on whether changes are needed to 
protect participants. This could affect the 
requirements and disclosures applicable to 
pension de-risking transactions and 
terminations. 

ERISA 401(a) 
defined benefit 
plans 

Mandatory Effective on enactment with 
a deadline for DOL to report 
back to Congress by 
December 29, 2023 

Correction of 
certain mortality 
tables 

The Treasury Secretary must amend a rule 
governing mortality tables to cap recognition 
of improvements at .78%.  

401(a) defined 
benefit plans 

Mandatory Valuation dates after 
December 31, 2023 

Reform of family 
attribution rule to 
address 
community 
property and 
ownership issues 

The attribution rules specify situations in 
which a family member’s ownership interest is 
treated as if it belongs to another family 
member for purposes of identifying the 
entities related to an employer. This matters 
for certain plan purposes, including the ability 
to take a distribution, nondiscrimination 
testing and RMDs. The new Act disregards 
community property laws (which not all states 
have) and limits the situations where a minor 
child may cause unrelated businesses of 
parents to become related.  

401(a), 401(k), and  
403(b) plans 
(though ownership 
attribution rules are 
rarely relevant 
outside the context 
of for-profit plans) 

Mandatory Plan years after December 
31, 2023 

DOL must create 
new Retirement 
Savings Lost and 
Found, and issue 
rules, and plan 
administrator must 
provide related 
information 

DOL must create a new online database to 
assist participants and beneficiaries in ERISA 
plans with finding plan benefits, and issue 
related rules. Plan administrators will be 
required to report certain information for this 
purpose.  

ERISA 401(a), 
401(k), and 403(b) 
plans  

Mandatory Database must be created 
by December 29, 2024, and 
plan administrators must 
report information for 
database as prescribed in 
DOL rules for plan years 
after December 31, 2023  

Makes permanent 
safe harbor 
correction for 
elective deferral 
failures involving 
automatic 
enrollment or 
escalation 

When there is a failure to implement a feature 
of automatic enrollment or escalation, or offer 
an eligible employee an election under such 
arrangement, a missed deferral does not 
have to be made if there’s a correction within 
nine and one-half months after the end of the 
year of the failure (or sooner if notified by the 
employee), a notice meeting certain 
requirements is given and a QNEC for any 
missed match is made. The IRS correction 

401(k), 403(b), and 
governmental 
457(b) plans 

Optional Errors after December 31, 
2023 (however, IRS 
correction program guidance 
covers errors before this 
date) 



 
 

program for this was set to expire in 2023 and 
is now permanent. Treasury is directed to 
issue regulations with more details. 

Saver’s Credit 
modified and now 
matched 

The current Saver’s Credit for contributions is 
modified. It will now be a match by the 
government made to an employer plan or IRA 
of 50% up to $2,000, subject to adjustment 
for recent distributions. It phases out for 
taxpayers filing jointly at $71,000, with lower 
thresholds for single and other filings.  

401(k), 403(b), and 
governmental 
457(b) plans 

Optional (a plan 
does not have to 
accept the 
government 
contribution) 

Tax years after December 
31, 2026 
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