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Michigan Probate Litigation

Chapter 8: Litigating Mental
Capacity
Laura E. Morris  Warner Norcross + Judd LLP

I. Introduction 

A. Mental Capacity Challenges on the Rise

§8.1   As the Baby-Boomer generation ages, bringing with it a corresponding hike in the
number of dementia cases, probate litigation and mental incapacity claims in particular will
be on the rise in the coming years. The Alzheimer’s Association estimates that one in three
seniors die with Alzheimer’s disease or another disease causing dementia.

It is a rare case in which one fact or one witness will make or break a mental incapacity
claim. Pursuing a mental incapacity claim involves investigating and building a
constellation of facts to persuade the fact-finder that the testator lacked mental capacity.
Conversely, defending against a mental incapacity claim involves an investigation designed
to uncover facts that indicate the testator had sufficient capacity at the time of the
challenged transaction.

This chapter provides the basic outline for what you need to know before pursuing or
defending against a mental incapacity claim on a probate matter (e.g., estate contest, trust
contest, nonprobate asset contest, real estate transfer contest). For consistency’s sake, the
term testator is used throughout to denote the person executing the questioned document,
regardless of the transaction type or gender.

B. Mediation

§8.2   Mental incapacity disputes are well-suited for facilitative mediation: family members
are typically involved, the cases are emotional in nature, and the cases tend to be expensive
to litigate because of the factual investigation required to pursue or defend the case. A
probate court can also order the parties to mediate. MCR 5.143(A).

https://www.icle.org/Modules/Repositories/MCR/rule.aspx?lib=repositories&book=mcr&chap=05&rule=5.143
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II. Procedural Considerations 

A. Presumption of Capacity

§8.3   Mental capacity is presumed; the burden is on the contestant to prove a lack of
capacity. MCL 700.3407(1)(b); In re Wawrzyniak’s Estate, 297 Mich 520, 522, 298 NW
118 (1941); see also In re Johnson’s Estate, 308 Mich 366, 369–370, 13 NW2d 852 (1944);
Watts v Polaczyk, 242 Mich App 600, 604, 619 NW2d 714 (2000). If the contestant
produces sufficient evidence to rebut the presumption of capacity, the proponent must
produce evidence supporting the challenged transaction. In re Thayer’s Estate, 309 Mich
473, 478, 15 NW2d 712 (1944).

B. Burden of Proof

§8.4   The contestant must prove a lack of capacity by a preponderance of the evidence. In
re Hallitt’s Estate, 324 Mich 654, 658, 37 NW2d 662 (1949). “[P]reponderance of evidence”
means “such evidence as, when weighed with that which is offered to oppose it, has more
convincing power in the minds of the jury. It is not a technical term at all, but means simply
that evidence which outweighs that which is offered to oppose it.” Strand v Chicago & WM
Ry Co, 67 Mich 380, 385–386, 34 NW 712 (1887).

C. Jury Trial

§8.5   A jury trial can be demanded for a mental incapacity claim. In re Paquin’s Estate,
328 Mich 293, 303, 43 NW2d 858 (1950).

Note that a demand for a jury trial must be filed as a separate document. MCR 2.508(B)(1).
See SCAO form MC 22, Jury Demand.

D. Statute of Limitations

§8.6   The statute of limitations for a challenge to a will or codicil on mental incapacity
grounds begins to run when the will is probated and the appeal period has expired. In re
Estate of Rood, 16 Mich App 689, 168 NW2d 643 (1969). An action to challenge a
testamentary trust has the same limitations period as that for a challenge to the will that
creates the trust.

The statute of limitations for a challenge to an inter vivos trust agreement or trust
amendment on mental incapacity grounds is the earlier of two years after the settlor’s death
or six months after the trustee informed the contestant of the trust and provided other
statutorily required information as set forth in MCL 700.7604:

(1) A person may commence a judicial proceeding to contest the validity of a
trust that was revocable at the settlor’s death within the earlier of the
following:

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-3407
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(a) Two years after the settlor’s death.

(b) Six months after the trustee sent the person a notice informing the person
of all of the following:

(i) The trust’s existence.

(ii) The date of the trust instrument.

(iii) The date of any amendments known to the trustee.

(iv) A copy of relevant portions of the terms of the trust that describe or affect
the person’s interest in the trust, if any.

(v) The settlor’s name.

(vi) The trustee’s name and address.

(vii) The time allowed for commencing a proceeding.

III. Relevant Time Frame 

§8.7   Michigan law is clear that capacity is judged at the time of the transaction in
question. In re Estate of Powers, 375 Mich 150, 158, 134 NW2d 148 (1965). However, the
law recognizes that an individual can have varying degrees of lucidity from day to day and
hour to hour. Smigielski v Glanty  (In re Stanley Bednarz Tr), No 283699, slip op at 3
(Mich Ct App June 16, 2009) (unpublished) (testator had sufficient capacity to execute
trust; court noted that “[the neurologist] explained that some vascular dementia patients
experience varying lucidity, comprehension, and communication capabilities from day to
day and hour to hour”). Sundowning is a term denoting the declination of capacity as the
day progresses.

The court can exclude evidence relating to the testator’s capacity if the evidence relates to
an incident that occurred too far before or after the challenged document’s execution. In re
Sprenger’s Estate, 337 Mich 514, 524, 526–527, 60 NW2d 436 (1953). There is no bright-
line rule for how remote in time the evidence must be to be properly excluded. In re
Nickel’s Estate, 321 Mich 519, 524, 32 NW2d 733 (1948).

IV. Capacity Standards 

A. Will

1. Elements

§8.8   An individual has sufficient capacity to make a will if the individual

https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=375%20Mich%20150
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=337%20Mich%20514
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=321%20Mich%20519
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1. understands that the individual is providing for the disposition of property after
death,

2. understands the nature and extent of the individual’s property,
3. knows the natural objects of the individual’s bounty, and
4. understands in a reasonable manner the general nature and effect of the individual’s

act in signing the will.

MCL 700.2501(2). The testator must be able to keep the above information in mind “long
enough to dictate his will without prompting from others.” In re Thayer’s Estate, 309 Mich
473, 477, 15 NW2d 712 (1944). Dictate means “understanding and communication” with
the drafter. In re Estate of Beiter, 361 Mich 661, 665, 106 NW2d 166 (1960). A lesser degree
of mind is required to execute a will than a contract. Kempsey v McGinniss, 21 Mich 123,
141 (1870).

2. Knowledge of Property

§8.9   The testator needs to know the testator’s broad and general assets, but it is not
necessary for the testator to be able to list all assets. In re Aylward’s Estate, 243 Mich 9, 17,
219 NW 697 (1928) (upholding will and noting that testator at time of making will probably
could not have recited detailed list of all of her property but knew in general sense what she
had).

3. Objects of Bounty

§8.10   The testator needs to have only a general knowledge regarding the testator’s heirs.
A testator does not need to know the number and conditions of relatives, nor does the
testator have to understand the reasons for giving or withholding the testator’s property to
relatives. Spratt v Spratt, 76 Mich 384, 39, 43 NW 627 (1889).

B. Trusts

§8.11   With the passage of the Michigan Trust Code (MTC), which is incorporated into the
Estates and Protected Individuals Code (EPIC), the capacity required to create, amend,
revoke, or add property to a revocable trust is the same as it is for a will. MCL 700.7601.
The capacity standard for execution of an irrevocable trust is undefined by the MTC or
EPIC but is presumably the same as a will and revocable trust.

C. Patient Advocate Designation

§8.12   The testator must be of sound mind to execute a patient advocate designation. MCL
700.5506(1). Sound mind is undefined by EPIC, but caselaw suggests that the term means
testamentary capacity. Gilbertson v Gilbertson  (In re Estate of Weir), No 291796 (Mich Ct
App Nov 18, 2010) (unpublished). But see Persinger v Holst, 248 Mich App 499, 505–507,

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-2501
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=309%20Mich%20473
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=361%20Mich%20661
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-7601
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-5506
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=248%20Mich%20App%20499
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639 NW2d 594 (2001) (characterizing patient advocate designation as agency document
and setting forth same capacity standard as for power of attorney).

D. Power of Attorney

§8.13   While EPIC provides certain requirements for executing a valid power of attorney,
it does not provide the capacity requirement. MCL 700.5501. Rather, the standard is
defined by caselaw. Persinger v Holst, 248 Mich App 499, 505, 639 NW2d 594 (2001)
(capacity to create durable power of attorney and patient advocate designation: “The
individual must be mentally competent to consent to, render a degree of control over, and
appreciate the significance and consequences of the resulting agency relationship.”).

E. Deeds

§8.14   The capacity for executing a deed is defined by caselaw. An individual must (1)
understand the business in which the individual is engaged, (2) understand the extent and
value of the individual’s property, (3) know how the individual wants to dispose of it, and
(4) be able to retain this information “long enough to plan and effect the conveyances in
question without prompting and interference from others.” Persinger v Holst, 248 Mich
App 499, 503–504, 639 NW2d 594 (2001).

F. Contracts

1. In General

§8.15   The capacity for executing a contract is defined by caselaw. To make a contract, an
individual must understand in a reasonable manner the nature and effect of the act the
individual is undertaking. To void a contract on incapacity grounds, the individual must
have been of “unsound mind or insane when it was made” and “of such a character that the
person had no reasonable perception of the nature or terms of the contract.” In re Erickson
Estate, 202 Mich App 329, 332, 508 NW2d 181 (1993).

2. Life Insurance Beneficiary Designations

§8.16   The capacity for executing a life insurance beneficiary designation is defined by
caselaw. An individual has capacity to change a beneficiary designation of a life insurance
policy if the individual (1) understands the business in which the individual is engaged, (2)
understands the extent of the individual’s property, (3) knows how the individual wishes to
dispose of it, and (4) knows who are dependent on the individual. In re Erickson Estate,
202 Mich App 329, 332–333, 508 NW2d 181 (1993). But see Mutual Life Ins Co v Hughes,
292 Mich 644, 650, 291 NW 39 (1940) (test of competency for life insurance contract same
as bequest).

G. Guardianships and Conservatorships

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-5501
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=248%20Mich%20App%20499
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§8.17   A probate court can appoint a guardian or conservator for an incapacitated person,
defined as “an individual who is impaired by reason of mental illness, mental deficiency,
physical illness or disability, chronic use of drugs, chronic intoxication, or other cause, not
including minority, to the extent of lacking sufficient understanding or capacity to make or
communicate informed decisions.” MCL 700.1105(a), .5306(1), .5401(3). But the
appointment of a guardian or conservator does not automatically render the person subject
to guardianship or conservatorship unable to engage in estate planning or other financial
transactions. MCL 700.5407(4); see also In re Cummins’ Estate, 271 Mich 215, 218, 259
NW 894 (1935) (guardianship before execution of will did not prevent testatrix from
making a will or constitute probate evidence of her mental incompetency); Mills v Spears-
Everett  (In re Verdries Estate), No 306095 (Mich Ct App July 31, 2012) (unpublished)
(standard for appointing conservator is not same as standard for determining if person has
capacity to make will). An individual’s capacity to contract can be limited depending on the
scope of the conservator’s court-ordered powers. MCL 700.5419(2) (protected individual’s
interest in property vested in conservator not transferrable or assignable by protected
individual). While a testator having a guardian or conservator does not per se mean the
testator lacks capacity for engaging in financial transactions or estate planning, any such
transactions are ripe for litigation. Cummins’ Estate (will executed by woman who had
guardian set aside for lack of capacity).

V. Analyzing Mental Incapacity 

A. In General

§8.18   It takes a constellation of facts to prove mental incapacity. Given that the “bar” for
the amount of capacity necessary to make a will is fairly low, proving mental incapacity is
not easy.

B. Factors

§8.19  

Attorney-drafted document. Arguably the most important factor is whether the
document was drafted by an attorney, because (1) the attorney typically testifies in
support of the testator’s capacity, and (2) the attorney was typically present at the
critical time when the document was executed. Further, if the testator, without aid or
suggestion, gave specific directions to the attorney regarding the desired disposition
of the testator’s property, a finding of capacity is strongly supported. In re Ver
Vaecke’s Estate, 223 Mich 419, 425, 194 NW 135 (1923) (holding and later cited in
many cases, “When a man goes to an attorney, and, without aid or suggestion,
directs the provisions of his will, and furnishes specific descriptions of all the
property he owns, it is a waste of time to discuss the question as to whether he was
mentally competent to dispose of his property as he did.” (citation omitted)); see also
Estate of Anderson, 353 Mich 169, 175–176, 91 NW2d 356 (1958); Fish v Stilson, 352

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-1105
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Mich 437, 442, 90 NW2d 509 (1958); In re Sprenger’s Estate, 337 Mich 514, 528, 60
NW2d 436 (1953) (witness testified original draft of will changed at testator’s
demand to more accurately express wish); In re Johnson’s Estate, 308 Mich 366,
374, 13 NW2d 852 (1944). But see In re Paquin’s Estate, 328 Mich 293, 300, 43
NW2d 585 (1950) (jury’s finding of incapacity upheld on appeal, despite drafting
attorney and stenographer testifying in support of will and competency).
Ability to have a normal conversation. The extent to which the testator was
able to engage in normal conversation is a factor in assessing capacity. Kouri v
Fassone, 370 Mich 223, 233, 121 NW2d 432 (1963) (grantor had sufficient mental
capacity where witnesses from both sides testified that testator could engage in
normal conversation); see also In re Getchell’s Estate, 295 Mich 681, 686, 295 NW
360 (1940) (“[E]vidence of some loss or impairment of mind does not of itself
present a question of mental incompetence that should be submitted to a jury; nor
does an inability to carry through a connected conversation present such a question.”
(citation omitted)). But see Paquin’s Estate, 328 Mich at 302 (jury’s finding of
incapacity upheld on appeal where testimony from priest that testator would “create
a disturbance in church by biting his knuckles and fingers” and he “could not carry
on a conversation”).
Crying spells. Whether the testator was experiencing depression or crying spells is
a factor in assessing capacity. Kouri, 370 Mich at 233 (holding grantor had sufficient
mental capacity but stating, “Admittedly, the proofs are not perfect on this point: she
cried at times.”); Anderson, 353 Mich at 173–174 (will held valid where there was
unusual amount of weeping by testator).
Drugs and alcohol. Whether the testator was intoxicated is a factor in assessing
capacity, but there must be a causal link between the intoxication and the challenged
document. There are many degrees of intoxication. Pierce v Pierce, 38 Mich 412, 417
(1878). If intoxication deprives a testator of the ability to control the testator’s
conduct and of understanding what the testator is doing, it will bear on capacity. But
if the intoxication does not prevent a testator from understanding what the testator
is doing, the intoxication cannot alone negate capacity. Id.; see also Hellebuyck v
Tilley  (In re Marion R Craig Tr), Nos 307618, 307684 (Mich Ct App Apr 23, 2013)
(unpublished) (addiction to drugs and alcohol alone is not proof of incompetence;
person’s reason must be overthrown).
Medical evaluation. Whether the testator was evaluated by a physician around the
time of execution and the strength of the evaluation are factors in assessing capacity.
Sprenger’s Estate, 337 Mich at 527 (will upheld where qualified and experienced
psychiatrist examined testator four months before execution of will and found him
mentally competent). But see In re Shattuck’s Estate, 324 Mich 568, 571–572, 37
NW2d 555 (1949) (codicil to will upheld despite testimony of two treating physicians
casting doubt on testator’s capacity where doctors did not evaluate testator on day
codicil was executed); In re Vallender’s Estate, 310 Mich 359, 366–367, 17 NW2d
213 (1945) (probate court’s order disallowing will on mental incapacity grounds

https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=352%20Mich%20437
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reversed on appeal, despite testator’s treating physician’s testimony that he lacked
capacity and attended to him near in time to will’s execution, where physician’s
factual basis for opinion was weak and did not track legal capacity factors).
Deviation from historic planning. Whether the challenged documents mark a
departure from an old or long-standing distribution scheme is a factor in assessing
capacity. A testator’s prior estate planning documents can be admitted into evidence.
In re Estate of Brink, 11 Mich App 413, 415, 161 NW2d 438 (1968).
Timing of implementation. When the estate plan was executed versus when the
decision was made to make the changes is a factor in assessing capacity. In re
Samuel Gentile Tr, Nos 288690 et al (Mich Ct App Oct 21, 2010) (unpublished)
(upholding trust amendment where decedent had arranged for changes to be made
to trust before hospitalization and was anticipating signing documents).
Poor hygiene. Whether the testator had bad hygiene or whether hygiene habits
had changed are factors in assessing capacity when coupled with other issues, but
poor hygiene alone does not establish lack of testamentary capacity. In re Grow’s
Estate, 299 Mich 133, 138, 299 NW 836 (1941); see also In re Nickel’s Estate, 321
Mich 519, 525, 32 NW2d 733 (1948) (will upheld despite testator being noticeably
dirty and untidy).
Ability to manage finances. How the testator managed, or failed to manage,
other assets or financial transactions during the relevant time period is a factor in
assessing capacity. Fish, 352 Mich at 442 (deeds upheld where no showing that
testator, despite physical and mental failings, dealt foolishly with his property);
Sprenger’s Estate, 337 Mich at 526 (“Assistance in the management of business
matters does not indicate lack of testamentary capacity.”); In re Johnson’s Estate,
308 Mich at 371 (upholding will disinheriting family despite mental incapacity claim
where evidence showed testator attended to business affairs, knew what properties
she owned, collected rents, gave receipts, and paid bills); In re Erickson Estate, 202
Mich App 329, 333, 508 NW2d 181 (1993) (person incapable of conducting business
successfully could still be mentally competent).
Rational reason for challenged document. Whether the testator had a rational
(and thus mentally sound) reason for the distribution scheme is a factor in assessing
capacity. Sprenger’s Estate, 337 Mich at 519, 529 (upholding will disinheriting
brother’s children where animosity and bitterness developed between testator and
brother due to family litigation).
Advanced age and proximity to death. The age of the testator and proximity of
the document’s execution to death are factors in assessing capacity. The closer the
testator was to death the more weight this factor tends to carry. In re Antila’s Estate,
336 Mich 189, 57 NW2d 492 (1953) (will executed just weeks before testator’s death
set aside). But being old is alone insufficient to prove a lack of capacity. In re Briner’s
Estate, 275 Mich 396, 402, 266 NW 394 (1936).
Physical illness. Whether the testator has a physical illness or many physical
illnesses is a factor in assessing capacity. But even a very serious physical illness

https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=11%20Mich%20App%20413
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alone is insufficient to prove a lack of capacity. Kouri, 370 Mich at 233 (grantor had
capacity to execute deeds where uncontested that grantor was terminally ill and
“unable to take care of her personal needs due to paralysis” when deeds were
executed).
Stroke. A stroke involves brain damage by definition, so a stroke occurring before
or soon after the challenged document was executed is a factor supporting
incapacity. Multiple strokes would further support a finding of incapacity. But the
extent to which the brain was damaged by the stroke is typically unknown or
contested. Antila’s Estate, 336 Mich at 196 (will set aside where executed just week
after testator had significant stroke); Ross v Ross, No 202232 (Mich Ct App Dec 19,
1997) (unpublished) (decedent did not understand significance of conveyance of
property where physician testified that brain damage decedent suffered due to two
strokes impaired judgment and ability to understand proposed changes in estate
plan).
Forgetfulness. Whether the testator is forgetful, and to what extent, is a factor in
assessing capacity. “Weakness of mind and forgetfulness … are not sufficient to
invalidate a will or deed, if it appears that the testator’s or the grantor’s mind was
capable of attention and exertion when aroused, and was not imposed upon.”
Schneider v Vosburgh, 143 Mich 476, 479, 106 NW 1129 (1906); see Nickel’s Estate,
321 Mich at 526; see also Crowder v Donaldson  (In re Estate of Peace), No 324655,
slip op at 2 (Mich Ct App Mar 10, 2016) (unpublished) (testator possessed mental
capacity to execute will despite evidence she suffered from “confusion shortly before
the … will was drafted”). Confusion regarding dates and occasional lapses in memory
do not establish incompetency. McCormack v Tocco  (In re Estate of Lulic), No
203926 (Mich Ct App Aug 4, 1998) (unpublished); see also In re Calhoun’s Estate,
346 Mich 227, 234–235, 77 NW2d 790 (1956) (despite testimony by nursing home
attendant that testator was “extremely forgetful,” woke up on morning of will’s
signing and “did not know where she was,” and used “a chair for the toilet,” appellate
court reversed jury verdict setting aside will); Hanson v McNamara, No 293012
(Mich Ct App Jan 27, 2011) (unpublished) (will upheld); Alberts v Estate of Gray,
No 196666, slip op at 3 (Mich Ct App Feb 27, 1998) (unpublished) (will upheld
despite “episodes of confusion”).
Forgetfulness regarding family and friends. Whether the testator forgets the
names or deaths of close family or friends is a factor that strongly supports a finding
of incapacity (because it relates to the “objects-of-bounty” testamentary capacity
factor). Paquin’s Estate, 328 Mich at 297, 301 (jury’s finding of incapacity upheld on
appeal where testimony that testator did not seem to realize father and brothers
were deceased indicated that testator did not know identity of next of kin); McPeak v
McPeak, 233 Mich App 483, 495, 593 NW2d 180 (1999) (life insurance beneficiary
designation change invalidated where testimony established decedent did not always
recognize family members); Maedel v Ford, No 288042 (Mich Ct App Feb 23, 2010)
(unpublished) (setting aside two deeds where grantor did not remember her
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husband had died about two months before deeds executed). However, forgetting the
names or deaths of distant relatives or old friends is not nearly as significant.
Nickel’s Estate, 321 Mich at 524–525 (will upheld despite testimony that testator did
not recognize two nieces, but court noted that testator had had little to no contact
with these nieces in years); In re Rowling’s Estate, 291 Mich 218, 224, 289 NW 136
(1939) (failure to recognize old friends did not denote mental incapacity).
Bad eyesight. Whether the testator had poor eyesight is a factor in assessing
capacity. In re Estate of Powers, 375 Mich 150, 165, 134 NW2d 148 (1965) (while
new trial ordered on appeal, jury invalidated will where ophthalmologist testified
that testator had “seriously impaired vision”); Paquin’s Estate, 328 Mich at 297, 300
(jury’s finding of incapacity upheld on appeal where testator was “blind” or at least
“impaired”); Vallender’s Estate, 310 Mich at 362 (probate court’s order setting aside
will on mental incapacity grounds reversed on appeal, despite testator’s failing
eyesight that resulted in total blindness).
Bad hearing. Whether the testator had poor hearing is a factor in assessing
capacity. Paquin’s Estate, 328 Mich at 297, 300 (jury’s finding of incapacity upheld
on appeal where testator was “very hard of hearing” or at least “impaired”).
Eccentric behavior. Eccentric and odd behavior is a factor in assessing capacity.
Estate of Powers, 375 Mich at 166 (while new trial ordered on appeal, jury
invalidated will where approximately 30 old friends, neighbors, employees, and
professional colleagues testified to varying degrees of asocial, eccentric, and
irrational conduct). But an abundance of caselaw supports that unusual behavior
alone does not constitute incapacity. See, e.g., Estate of Anderson, 353 Mich at 174
(will held valid where testimony that testator decorated graves of some previously
buried farm animals and that on death of pet dog she had casket and vault made);
Calhoun’s Estate, 346 Mich at 233 (jury verdict setting aside will reversed, noting
that wills made by more eccentric individuals than testator upheld); Johnson’s
Estate, 308 Mich at 372–374 (upholding will despite testimony that testator showed
abnormal behavior in drowning a litter of kittens and burning them in the stove).
Changed behavior. Whether the testator was acting very differently, including
personality changes or behavior changes, is a factor in assessing capacity. In re
Rosa’s Estate, 210 Mich 628, 178 NW 23 (1920) (will that favored someone testator
did not know well invalidated on incapacity grounds when testator’s personality and
habits abruptly changed); Thayer v Thayer, 188 Mich 261, 154 NW 32 (1915) (will
invalidated on incapacity grounds because executed when testator’s personality and
habits abruptly changed).
Other transactions around the same time. Whether the testator conducted
other financial transactions around the same time that are not being challenged is a
factor in assessing capacity. Estate of Anderson, 353 Mich at 174 (will held valid
where contestant of will received deed from testator around execution of testator’s
will and did not question testator’s capacity to make deed).

https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=375%20Mich%20150


1/31/23, 10:19 AM Michigan Probate Litigation

https://www.icle.org/modules/books/chapter_print.aspx?Chapter=8&book=2017556521&lib=probate-estate 11/18

Medications. Another factor in assessing capacity is whether the testator was
taking medications that impacted capacity or were prescribed due to memory decline
or loss. Maedel (deeds set aside where grantor had been prescribed Aricept to slow
progression of Alzheimer’s disease).
Intelligence and education. The testator’s intelligence and education level may
have some limited bearing on capacity analysis because of the focus on what the
testator understood. The more complicated the transaction, the more intelligence
and education could be a factor with weight. But see Sprenger’s Estate, 337 Mich at
521, 528 (“Illiteracy or lack of education has little, if any, bearing upon mental
capacity to make a will.”)
Ability to live independently. A factor in assessing capacity is whether the
testator was able to live independently. Maedel (deeds set aside where grantor was
cared for at home by children and hospice).
Complexity of transaction. Whether the transaction was complex or simple is a
factor in assessing capacity. In re Calhoun’s Estate, 346 Mich at 242 (jury verdict
setting aside will reversed where instrument was simple and easily understood);
Kempsey v McGinniss, 21 Mich 123, 141, 146 (1870) (if the testator understands the
short and simple will made, “it should not be set aside because he had not the
capacity to understand the long and complicated one which he did not make”).
Fairness/natural heirs. The “fairness” of a disposition or whether the disposition
is to natural heirs can be considered in assessing capacity. Brereton v Glazeby, 251
Mich 234, 241, 231 NW 566 (1930). But unfairness or disinheritance of natural heirs
alone cannot support a finding of incapacity. Johnson’s Estate, 308 Mich at 380 (fact
that testator exercised lawful power to disinherit relatives was not evidence of
mental incapacity); see also Fish, 352 Mich at 439 (deeds in favor of caretakers over
natural heirs upheld where heirs were not close to testator); In re Briner’s Estate,
275 Mich at 402.

Many more appellate cases have affirmed a finding of capacity or reversed a finding of
incapacity than have upheld a finding of incapacity. The following cases, in which a finding
of incapacity withstood appellate scrutiny, are instructive on the amount and strength of
collective facts required to succeed on a mental incapacity claim: Antila’s Estate; Paquin’s
Estate; In re Snider’s Estate, 275 Mich 640, 267 NW 579 (1936); In re Cummins’ Estate,
271 Mich 215, 259 NW 894 (1935); see also Rosa’s Estate; Thayer; Maedel; McPeak; Ross.

VI. Obtaining Testator’s Medical
Information 

§8.20   Pursuing or defending a mental incapacity claim requires uncovering details of the
testator’s medical information, including but not limited to diagnoses and prescriptions.
Discovery from the other interested parties is one method of obtaining medical information
about the testator. However, the most fruitful medical information is typically obtained
directly from the testator’s medical providers. A testator’s medical information is protected
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by the Health Insurance Portability and Accountability Act (HIPAA) and the doctor-patient
privilege. Medical testimony and medical records can be obtained by court order or by
obtaining a signed release from the personal representative. The author of this chapter has
also successfully obtained the medical records of a testator without a personal
representative being appointed or a pending case by securing an affidavit from an heir at
law and providing the affidavit to the medical provider. See MCL 333.26261, .26263(a)(ii)
(B); 700.1104(n), .2103(a).

VII. Dementia 

A. In General

§8.21   To adequately review the testator’s medical records and communicate with the
testator’s medical providers, it is important to have some basic working knowledge about
medical terminology, diseases that cause dementia, and commonly prescribed medications.

Dementia is not a specific disease but a general term used to describe symptoms associated
with declining memory or other mental skills that affect a person’s daily life. Dementia is
caused by damage to brain cells. There is no one medical exam used by physicians to
diagnosis the cause of dementia. The most common test employed is perhaps the Mini–
Mental State Examination (MMSE), a 30-point questionnaire. However, the MMSE is a
basis assessment; more in-depth assessments are available and more useful in assessing
capacity.

Common current medications prescribed to address dementia and which may be reflected
in the testator’s medical records include donepezil (Aricept), rivastigmine (Exelon),
galantamine (Razadyne), and memantine (Namenda).

B. Causes of Dementia

§8.22   The following are the most commonly recognized causes of dementia:

Alzheimer’s disease. Alzheimer’s disease is the most common cause of dementia
and accounts for an estimated 60 to 80 percent of cases. Alzheimer’s disease is the
sixth leading cause of death in the United States. There are more than five million
Americans living with Alzheimer’s disease.
Vascular dementia. Vascular dementia is caused by conditions that block or
reduce blood flow to the brain and can occur after a stroke.
Dementia with Lewy bodies. Lewy bodies are abnormal clumps of protein in
neurons, and if they develop in the cortex of the brain, dementia can result.
Parkinson’s disease. Dementia is one of the negative health problems caused by
Parkinson’s disease.
Mixed dementia. Some dementia is caused by a mix of the above-listed diseases
and other lesser-known dementia-causing diseases outside of the scope of this

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=333-26261
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=333-26263
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-1104
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-2103
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chapter.

See the Alzheimer’s Association website for more information.

C. Stages of Dementia

§8.23   The stages of dementia symptoms are typically referred to as mild (early-stage),
moderate (middle-stage), and severe (late-stage). Mild dementia symptoms, unless coupled
with many other factors, are unlikely to result in a legal finding of incapacity. Conversely, if
the testator had been diagnosed with severe dementia before (or shortly after) the
challenged document’s execution, then less other evidence would be needed to support an
incapacity finding. However, a contestant cannot rely solely on a diagnosis to prove
incapacity. Siegler v Estate of Siegler, No 305783 (Mich Ct App July 17, 2012)
(unpublished) (death certificate listing cause of death as vascular dementia and Parkinson’s
disease did not establish mental incapacity without evidence that alleged mental incapacity
affected decedent when executing durable power of attorney).

In some instances, dementia-like symptoms manifest but are not dementia and may be
reversed with treatment. Some causes of dementia-like symptoms are depression, anxiety,
delirium, side effects from medications, urinary tract or other infections, relocation trauma,
hospitalization-induced psychosis, thyroid problems, certain vitamin deficiencies, and
excessive use of alcohol.

VIII. Obtaining the Drafting Attorney’s
File 

§8.24   A litigant should be able to obtain a copy of or review the drafting attorney’s files
and to depose the drafting attorney. The attorney-client privilege “belongs to the client.”
People v Blachura, 81 Mich App 399, 409, 265 NW2d 348 (1978). The personal
representative of the estate “stands in the shoes” of the testator. In re Forfeiture of
$234,200, 217 Mich App 320, 328, 551 NW2d 444 (1996). Thus, the personal
representative of the estate may assert or waive the attorney-client privilege. Eicholtz v
Grunewald, 313 Mich 666, 671, 21 NW2d 914 (1946); McKinney v Kalamazoo-City Sav
Bank, 244 Mich 246, 253, 221 NW 156 (1928); Grand Rapids Tr Co v Bellows, 224 Mich
504, 511, 195 NW 66 (1923).

Further, when there is litigation regarding an estate planning document, the
communications between the drafting attorney and the client are not privileged. Eicholtz,
313 Mich at 671 (quoting In re Loree’s Estate, 158 Mich 372, 377, 122 NW 623 (1909))
(“The great weight of the authorities and the text-writers is that communications between
attorney and client during the preparation of a will are not privileged. This rule, where the
contest is between parties not strangers to the estate, appears to be universal, except where
a statute controls.”)

http://www.alz.org/
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=81%20Mich%20App%20399
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=217%20Mich%20App%20320
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=313%20Mich%20666
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It is common for a drafting attorney to want a court order before turning over the
attorney’s file or discussing the drafting, and this can typically be accomplished by
stipulated order.

IX. Effect of Successful Challenge 

§8.25   If a contestant is successful in challenging an estate planning document or
beneficiary designation, then the most recent unrevoked document will govern. See, e.g.,
Mills v Spears-Everett  (In re Verdries Estate), No 306095 (Mich Ct App July 31, 2012)
(unpublished). If the testator did not engage in prior estate planning, or there is evidence
that the prior plan was revoked before the challenged estate planning document was
executed, then the default intestacy standards would govern. MCL 700.2101 et seq.

X. Witness Testimony 

A. Expert Witnesses

§8.26   Medical experts can be retained to support or refute a mental incapacity claim;
whether that is necessary or advisable depends on the facts of the case and the amount in
dispute. However, in the cases in which a finding of incapacity survived appellate scrutiny,
physician testimony supporting the contestant’s case was critical. A treating physician can
be retained as an expert, although one could argue that engagement could taint the treating
physician’s objectivity. A medical expert can testify based on the expert’s review of the
testator’s medical records; the fact that the medical expert did not personally evaluate the
testator goes to the weight of the expert’s testimony, not to its admissibility. Gilbertson v
Gilbertson  (In re Estate of Weir), No 291796 (Mich Ct App Nov 18, 2010) (unpublished).

A physician or expert opinion regarding capacity is a not a legal determination of mental
capacity or incapacity. In re Aylward’s Estate, 243 Mich 9, 15, 219 NW 697 (1928) (will
upheld despite two medical witnesses and treating physician who gave opinions against the
will). Rather, only the judge or jury’s opinion is a legal determination.

A physician’s opinion concerning mental capacity is not automatically given more legal
weight than a lay opinion. Bradford v Vinton, 59 Mich 139, 154, 26 NW 401 (1886).

B. Lay Witnesses

§8.27   “[L]ay opinion testimony is permitted when it is rationally based on the witness’
perception and is helpful to a clear understanding of a fact at issue.” McPeak v McPeak,
233 Mich App 483, 493, 593 NW2d 180 (1999) (citing MRE 701). However, the lay witness
must have an opinion about the underlying capacity factors for the ultimate conclusion on
capacity to be admissible. The lay witness must show that the person understands the
elements of mental capacity. In re Estate of Powers, 375 Mich 150, 167–169, 134 NW2d 148
(1965) (witness’s testimony regarding capacity excluded where witness unable to opine on

https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=700-2101
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=233%20Mich%20App%20483
https://www.icle.org/Modules/Repositories/mre/rule.aspx?lib=litigation&book=2005555650&chapter=7&rule=701
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=375%20Mich%20150
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underlying capacity factors including whether testator had capacity to know extent of
property and objects of bounty).

C. Disinterested Witnesses

§8.28   Disinterested persons, meaning persons who have no financial stake in the case’s
outcome, are key witnesses. This could include the testator’s friends, neighbors, medical
providers, or professional caretakers. Even a disinterested family member’s testimony may
be colored by family dynamics; disinterested nonfamily members supporting the claim or
defense are ideal. Kouri v Fassone, 370 Mich 223, 227–228, 232, 121 NW2d 432 (1963)
(noting attorney who testified that testator had capacity “has no interest in this case”); In re
Sprenger’s Estate, 337 Mich 514, 527–528, 60 NW2d 436 (1953) (in upholding will, noting,
“[n]eighbors, acquaintances and witnesses to the will likewise testified to facts indicating
mental capacity”).

XI. Commonly Pleaded Companion Claims 

A. Related Claims

§8.29   In probate litigation, as in general civil litigation, a number of claims could be in
play alongside a mental incapacity claim, depending on the unique facts. Three other
claims that consider the testator’s mental state and, thus, are commonly pleaded with a
mental capacity claim, are (1) undue influence, (2) insane delusions, and (3) breach of
fiduciary duty. MCL 750.174a(1) makes it illegal to take advantage of a “vulnerable adult.”

B. Undue Influence

§8.30   Undue influence is the overpowering of the testator’s will by another person to the
extent that what is presented as the testator’s instrument is in reality the instrument of the
other person. In re Estate of Willey, 9 Mich App 245, 254–255, 156 NW2d 631 (1967)
(citing In re Spillette Estate, 352 Mich 12, 17–18, 88 NW2d 300 (1958)). “To be actionable,
the unreasonable and improper pressure must result in [the making of an instrument or
the performance of a transaction] which the testator would not otherwise have made.”
Estate of Willey, 9 Mich App at 254–255 (citing In re Hannan’s Estate, 315 Mich 102, 123,
23 NW2d 222 (1946)). A person with diminished mental capacity is more susceptible to
undue influence. Hannan’s Estate, 315 Mich at 125. It is possible to have a verdict for
undue influence and mental incapacity that is not inconsistent. See McPeak v McPeak, 233
Mich App 483, 491–492, 593 NW2d 180 (1999).

See chapter 7 for more on undue influence claims.

C. Insane Delusion

https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=370%20Mich%20223
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=337%20Mich%20514
https://www.icle.org/modules/repositories/probatesourcebook/CiteCheck.aspx?cite=750-174a
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=9%20Mich%20App%20245
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=352%20Mich%2012
https://www.icle.org/modules/mlo/cases/orderlist.aspx?style=book&cite=315%20Mich%20102
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=233%20Mich%20App%20483
https://www.icle.org/Modules/Books/FormBookDetail.aspx?ID=&book=2017556521&chapter=&chap_sect=&FormExhibit=exhibit&lib=probate-estate


1/31/23, 10:19 AM Michigan Probate Litigation

https://www.icle.org/modules/books/chapter_print.aspx?Chapter=8&book=2017556521&lib=probate-estate 16/18

§8.31   An insane delusion exists when an individual persistently believes facts that “have
no real existence,” believes these facts against “all evidence and probabilities and without
any foundation or reason for the belief,” and behaves as if the facts existed. In re Solomon’s
Estate, 334 Mich 17, 27, 53 NW2d 597 (1952) (quoting In re Kaven’s Estate, 279 Mich 334,
339–340, 272 NW 696 (1937)). If any facts support the testator’s belief, even if illogical, the
belief is not an insane delusion. In re Solomon’s Estate, 334 Mich at 27–28.

To prevail on an insane delusion claim, a contestant must prove that the testator’s belief
was insane and that the insane belief affected the challenged document. In re Estate of
Sarras, 148 Mich App 171, 178, 384 NW2d 119 (1986). An insane delusion claim can be
incorporated into a mental incapacity claim or stand alone. In re Johnson’s Estate, 308
Mich 366, 369, 13 NW2d 852 (1944) (blurring claims of insane delusions and mental
incapacity); In re Bolger’s Estate, 226 Mich 546, 547, 198 NW 216 (1924) (jury instructions
clarified that there was no evidence of general incapacity or undue influence, and sole basis
to overthrown will was insane delusion claim).

A person who has delusions does not necessarily lack testamentary capacity. In re Estate of
Powers, 375 Mich 150, 174, 134 NW2d 148 (1965) (“[T]he ordinary juror would conclude
that a person subject to delusions was testamentarily incompetent. Such conclusion is
legally erroneous.”); see also Fish v Stilson, 352 Mich 437, 441, 90 NW2d 509 (1958)
(deeds upheld despite letters demonstrating that grantor was out of touch and sometimes
suffered from delusions).

D. Breach of Fiduciary Duty

§8.32   A person with diminished capacity is likely to rely on others for assistance
regarding financial matters or daily activities, and the extent and nature of the assistance
can elevate a person to the status of fiduciary. “[A] fiduciary relationship arises from the
reposing of faith, confidence, and trust and the reliance of one on the judgment and advice
of another.” Prentis Family Found, Inc v Barbara Ann Karmanos Cancer Inst, 266 Mich
App 39, 43–44, 698 NW2d 900 (2005). A fiduciary has a duty to act for the benefit of the
principal regarding matters within the scope of the relationship. Id. Whether a duty exists
is a question of law for the court to decide. Id. If the fiduciary orchestrated a financial
transaction or an estate planning document that the fiduciary benefited from, then the
actions would constitute a breach of fiduciary duty.

E. Vulnerable Adult

§8.33   It is a crime in Michigan to take advantage of a vulnerable adult. “A person shall
not through fraud, deceit, misrepresentation, coercion, or unjust enrichment obtain or use
or attempt to obtain or use a vulnerable adult’s money or property.” MCL 750.174a(1). A
vulnerable adult is defined as “[a]n individual age 18 or over who, because of age,
developmental disability mental illness, or physical disability requires supervision or
personal care or lacks the personal and social skills required to live independently.” MCL
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750.145m(u)(i); see also MCL 750.145m(u)(i), (ii), 400.703(1)(b), 400.11(b). Whether there
is a civil claim for taking advantage of a vulnerable adult is unclear, but the author has seen
it pleaded as a civil claim.

XII. Court-Approved Estate Plan During
Testator’s Lifetime 

§8.34   The difficulty, complexity, and high cost of mental incapacity litigation results from
the fact that the testator is almost always deceased or unquestionably incapacitated at the
time of litigation. Thus, the parties, judge, and jury are left to try to piece together the
testator’s condition at a point in time in the past. In some cases, key witnesses are deceased
or become incapacitated by the time the litigation commences. In other cases, key medical
records or providers cannot be remembered or located. Thus, the finders of fact could be
relying on incorrect or incomplete information in determining capacity.

This problem could be solved if the probate court could or would entertain a petition to
approve an estate planning document during the testator’s lifetime at or near the time the
estate planning document was executed. The testator would testify regarding the capacity
elements at the hearing, and the interested parties (presumed heirs) would be provided
notice of the hearing. The probate court’s ruling on the petition should close the door to
postdeath litigation over whether the testator had the requisite mental capacity to execute
the estate planning document. Whether the probate court would or could entertain such a
petition is not well tested.

There is authority for the probate court to entertain a petition to approve a trust. MCL
700.5408(1) states that “[p]rotective arrangements include, but are not limited to … other
transfer of property; entry into an annuity contract, contract for life care, deposit contract,
or contract for training and education; or an addition to or establishment of a suitable
trust” (emphasis added).

Whether the probate court has the authority to approve a will during the testator’s lifetime
is less clear, because a will is not legally effective until the testator’s death. However, MCL
700.5408 is broadly written, and the list of specific transactions the court can approve is
illustrative and not exhaustive. MCL 700.5408(1). Also, the probate court could provide in
the order approving the will that the order is not legally operative until the will is submitted
to the probate court for probate after death.

The same litigation-minimizing benefits would inure from probate court confirmation of
the testator’s capacity to execute a will as a trust, because the most important person—the
testator—would be examined. Of course, not every testator would be comfortable being
cross-examined by a probate judge or interested parties and relatives regarding the
testator’s capacity. But for the right testator, this procedural option should be considered as
a mechanism to prevent a mental incapacity claim.
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