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Transfer on Death Agreement Disputes: Who Ultimately Decides Who Gets the
Account? Financial Institution or Probate Court?

By Laura E. Morris and Sara Fazio
The Issue

A transfer on death arrangement ("TOD
agreement") is a contract between an account
owner and a financial institution that directs the
financial institution to whom the account should
be distributed at the account owner's death. But
what if the financial institution does not accept
the TOD agreement submitted for some reason?
Is the financial institution's decision dispositive?
Or does the probate court have the final say on
who receives the account? Michigan appellate
courts have yet to answer this question.

In this article, the authors, Laura Morris and
Sara Fazio, make the case for the opposing
sides.

Statutory Framework

Michigan, as well as nearly every other state,
has adopted the Uniform Transfer on Death Se-
curities Registration Act provisions regarding
TOD agreements, which is a chapter within the
Estates and Protected Individuals Code.1 "Reg-
istration in beneficiary form may be shown by
the words 'transfer on death' or the abbrevia-
tion 'TOD,' or by the words 'pay on death' or the
abbreviation 'POD', after the name of the regis-
tered owner and before the name of the benefi-
ciary."2 "A registering entity is not required to of-
fer or to accept a request for security registration
in beneficiary form." 3 "By accepting a request for
registration of a security in beneficiary form, the
registering entity agrees that the registration will
be implemented on the deceased owner's death
as provided in this part." 4

A registered entity can set terms and condi-
tions under which it will accept a TOD desig-
nation, but the terms and conditions regarding
identifying a beneficiary must be reasonable.5

The protection provided by this part to the reg-
istering entity of a security does not affect the
rights of beneficiaries in disputes between them-

selves and other claimants to ownership of the
security transferred or its value or proceeds.6

The probate court has jurisdiction over the
dispute between claimants if the estate is impli-
cated in the case. The issue debated in this arti-
cle is whether the court or the financial institution
has the ultimate say in who owns the account at
the owner's death.

The Debate

Sara Fazio: Financial Institution's Decision
is Dispositive

The TODSRA establishes the registration pro-
cedure by which an owner of securities may ar-
range to have the title of such securities auto-
matically transferred upon their death to a des-
ignated beneficiary and thereby avoid probate.7

The TODSRA applies to individuals' securities,
mutual fund shares, and any account maintained
by a broker to reflect an account owner's hold-
ings of securities.8 The statute is clear that "[a]
transfer on death resulting from a registration in
beneficiary form is effective by reason of the con-
tract regarding the registration between the own-
er and the registering entity and this part, and is
not testamentary." 9 Notably, a contract requires:
(1) parties competent to contract, (2) proper sub-
ject matter, (3) consideration, and (4) mutuality
of agreement, or offer and acceptance, and (5)
mutuality of obligation. 10

In fact, the statute clearly states that registra-
tion in beneficiary form under the act is "a mat-
ter of contract law."" Effectively, a TOD agree-
ment is an agreement between the financial in-
stitution acting as the registering entity, and the
account owner. The putative beneficiaries of the
TOD agreement are not considered parties to
the agreement.12 So, what happens when a reg-
istering entity rejects a TOD agreement? Do the
putative beneficiaries of the failed TOD agree-
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ment have a claim against the estate of the origi-
nal account holder upon his or her death?

The TODSRA allows the registering entity sig-
nificant latitude in determining whether securities
will be re-registered in the name of a beneficiary.
It states in relevant part that:

On proof of death of all owners and compliance
with any applicable requirements of the regis-
tering entity, a security registered in beneficiary
form maybe reregistered in the name of the ben-
eficiary or beneficiaries who survived the death
of all owners. 13

Furthermore, the TODSRA gives the register-
ing entity sole and exclusive authority to estab-
lish the conditions upon which a TOD agreement
with an account owner will be honored, stating
as follows:

A registering entity offering to accept registra-
tions in beneficiary form may establish the terms
and conditions under which it will receive re-
quests for registrations in beneficiary form or
for implementation of registrations in beneficiary
form, including requests for cancellation of pre-
viously registered TOD beneficiary designations
and requests for reregistration to effect a change
of beneficiary. 1 4

There are no Michigan reported cases that in-
terpret this statute. In fact, there is very little guid-
ance in the way of published cases nationwide
despite TODSRA being adopted in nearly every
state. However, the Supreme Court of New York
Appellate Division has held that:

Under TODSRA, the registering entity has the
sole right to establish the terms and conditions
under which it will receive and implement re-
quests to register securities in beneficiary form
... and TODSRA statutorily mandates that the
registering entity have certain protections in the
process ... .A registering entity is not the owner
of the security, but rather the person or entity
that originates or transfers title to a security by
registration, which includes a broker such as de-
fendant .... 15

The New York Appellate Division went on to ex-
plain that "under the statute, it is perfectly clear
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that a unilateral action of an owner to designate
a beneficiary in the event of death is not by it-
self sufficient."16 In order to have an enforceable
registered beneficiary form under TODSRA, a
claimant would need to demonstrate that the
security itself had been registered indicating
transfer-on-death instructions.17 In Arroyo-Grau-
lau, the plaintiff seeking enforcement of a letter
instructing Merrill Lynch (the registering entity)
to register the decedent's brokerage account as
a TOD account was found to have no cause of
action. Specifically, the New York Appellate Divi-
sion found that:

Without that certificate or designation demon-
strating the acceptance of the request, there are
no rights under TODSRA. Without those rights
(i.e., TODSRA), there are no independent con-
tractual or common-law rights to compel distribu-
tion of securities outside of probate, unless the
securities were jointly titled in decedent and the
beneficiary's name before the decedent's death.
Consequently, plaintiff has no direct statutory
or common-law cause of action against Merrill
Lynch for delivering the securities to decedent's
coexecutors upon [decedent's] death.18

Further, "registration" as it is defined in TODSRA,
means "to issue a certificate showing the owner-
ship of a certificated security or, in the case of un
uncertificated security, to initiate or transfer an
account showing ownership of securities." 19

If a TOD agreement is rejected by the reg-
istering entity, the putative beneficiaries of the
failed transfers on death may attempt to circum-
vent the strict TODSRA provisions by making
"substantial compliance" or "constructive trust"
arguments. Neither of those legal principals ap-
ply. The failed beneficiaries are not parties to
any contract with the registering entity. Further-
more, "[c]onstructive trusts, while infinite in their
variety, are imposed only where it would be in-
equitable to do otherwise." 2 0 A constructive trust
"will not be imposed upon property owned by
parties who have in no way contributed to the
reasons for imposing a constructive trust." 2 1 In
a failed TOD situation, the decedent's estate (or
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prior TOD beneficiaries) have not contributed to
any reason to create a constructive trust, as they
did not take any action to attempt to receive the
funds. In all likelihood, the estate was completely
unaware of the failed TOD making a constructive
trust wholly improper.

From a practical perspective, the TODSRA
protects the estate and the personal represen-
tative acting on behalf of the estate, as well as
the registering entities. Legal precedent on this
issue is scant. The reason there are no cases
on point is obvious: the would-be beneficiaries
of rejected transfer on death designations of bro-
kerage accounts never learn of their failed bene-
ficiary status. If Michigan Courts rule failed TOD
beneficiaries are indeed the proper beneficiaries
of securities despite a registering entity rejecting
a TOD agreement, it will be tantamount to ruling
that personal representatives of estates have an
affirmative duty to search for rejected TOD des-
ignations and, if any are found, to file a petition
for instruction with the probate court and provide
notice to the failed beneficiaries for each and ev-
ery rejected transfer on death designation. Not
only would that be an absurd duty to impose on a
fiduciary, the burden on the judicial system would
also be immense. Improperly legislating from the
bench to overturn the effect of TODSRA, is not
only wholly inappropriate, but would also result
in effectively adding to the statutory duties of a
personal representative and taxing the resourc-
es of our judicial system.

Laura Morris: Probate Court Can Override
Financial Institution's Decision in Dispute
Between Claimants

As noted above, Michigan's TODSRA is a
chapter within the Estates and Protected Individ-
uals Code ("EPIC"). The probate court is to "lib-
erally construe" EPIC "and make effective a de-
cedent's intent in distribution of the decedent's
property." MCL 700.1201. If the account owner
intended for the account to go to the named ben-
eficiary on the TOD agreement, but the financial
institutions did not accept the TOD agreement,

the probate court can, in equity, override the fi-
nancial institution's decision and direct the funds
to the intended beneficiary.

The probate court can give effect to the dece-
dent account owner's intent despite a financial
institution not honoring the TOD agreement, in a
number of ways, depending on the facts.

First, the probate court could determine the
financial institution's terms were unreasonable
or that the decedent did, in fact, meet the TOD
agreement's terms. MCL 700.6310(1)-(2). The
TOD agreement's terms must be "reasonable"
under TODSRA. If the deceased account holder
is no longer alive, then the reasonableness of
the terms could only be challenged in court. Said
another way, a financial institution will never
deem their own terms unreasonable, and thus,
the statutory provision requiring reasonable
TOD agreement terms would have no meaning
if a court did not have the ability or authority to
override the financial institution's terms and ren-
der a conclusion different than the financial insti-
tution. And what if a financial institution made a
mistake in applying their own terms? Under the
opposing view, there would be no remedy to give
effect to the decedent's intent.

Second, the probate court could apply the
"substantial compliance" doctrine to the TOD
agreement to determine that the decedent's in-
tent overrides the financial institution's deter-
mination. In parallel contexts, Michigan courts
have applied a "substantial compliance" stan-
dard in analyzing whether a decedent's imper-
fect attempt to change a death beneficiary for a
nonprobate transfer should be honored. Transfer
on death designations, like life insurance benefi-
ciary designations and IRA beneficiary designa-
tions, are all nonprobate transfers and do not go
into effect until the owner's death. Thus, appli-
cation of the substantial compliance doctrine in
these very similar areas is instructive and can be
applied here. Substantial compliance is an eq-
uitable doctrine. Aetna Life Ins Co v Brooks, 96
Mich App 310, 315, 292 NW2d 532 (1980) ("It is
well settled in Michigan that substantial compli-
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ance with change-of-beneficiary requirements is
sufficient to effect a substitution."); In re Estate
of McNeight, unpublished per curiam opinion of
the Court of Appeals, issued July 2, 2019 (Dock-
et No. 340777) p. 3 (the substantial compliance
test applies to establishing or changing a benefi-
ciary on a brokerage account or IRA account).

In an analogous non-probate transfer case,
the Michigan Supreme Court held the decedent
substantially complied with the insurance pol-
icy's beneficiary designation terms and condi-
tions:

In the instant case, however, the assured, sick
in bed and near death, did all in his power to ef-
fect the change in the manner prescribed in the
policy. He executed a proper instrument and it
was delivered, during his lifetime, to his employ-
er and the insurance company for endorsement.
Lacking only was the certificate which he did not
have because it was in the possession of plain-
tiff, who refused to surrender it. What more could
the assured have done to comply with the pro-
visions of the policy? Nothing remained but the
performance of a formality, a ministerial act, by
the employer or insurance company. Here was
substantial compliance. Under the circumstanc-
es of this case and the authority ... the change
of beneficiary must be held to have been effectu-
ated.

Harris v Metropolitan Life Ins Co, 330 Mich 24,
27-28, 46 NW2d 448 (1951) (emphasis added).

And in at least two Michigan cases, the courts
determined that the decedent substantially com-
plied with the policy terms even when the de-
cedent never submitted the death beneficia-
ry change form before death because the de-
cedent's intent was clear. Aetna Life Ins Co v
Brooks, 96 Mich App 310, 292 NW2d 532 (1980);
Aetna Life Ins Co v Parker, 130 F Supp 97 (ED
Mich 1955).

It would defy logic to have two bodies of law
in Michigan that operate completely different to
very similar non-probate transfers. In Pennsyl-
vania, In re Estate of Wierzbicki, 174 A3d 1061,
2017 PA Super 346 (2017), the court determined

the TOD agreement was effective even though
the decedent did not "conform exactly" to Wells
Fargo's terms and conditions. In so doing, the
Wierzbicki court applied the equivalent of a sub-
stantial compliance standard to a TOD agree-
ment dispute, and is a model for how a Michigan
court should likewise analyze such a dispute.

Third, the probate court has authority to im-
pose a constructive trust in which the estate is
holding the account for the benefit of the intend-
ed beneficiary. MCL 700.1201; MCL 700.1303(1)
(g). "A constructive trust is in reality not a trust,
but rather a judicial remedy to which resort is
had after the fact and arises by operation of law.
A constructive trust need not arise because the
property was wrongfully acquired, it may arise
out of unconscionability and unjust enrichment."
Grasman v Jelsema, 70 Mich App 745, 752, 246
NW2d 322 (1976). "Unjust enrichment is defined
as the unjust retention of money or benefits
which in justice and equity belong to another."
Tkachik v Mandeville, 487 Mich 38, 47-48, 790
NW2d 260 (2010) (internal quotations and cita-
tions omitted).

A constructive trust can be imposed in a TOD
dispute. In re Payment Estate, unpublished
per curiam opinion of the Court of Appeals, is-
sued November 17, 2009 (Docket Nos. 281723,
282529) (analyzed imposition of a constructive
trust in connection with a TOD dispute). A finan-
cial institution's terms and conditions are for the
financial institution's protection, and do not pre-
vent a court from giving effect to the decedent's
intent in a dispute between claimants if there is
no claim against the financial institution. "The
protection provided by this part to the register-
ing entity of a security does not affect the rights
of beneficiaries in disputes between themselves
and other claimants to ownership of the secu-
rity transferred or its value or proceeds." MCL
700.6308(5) (emphasis added). This provision
would be meaningless if the financial institution's
determination was dispositive because that
would foreclose disputes between claimants.
"Whenever possible, every word of a statute
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should be given meaning [and] no word should
be treated as surplusage or made nugatory."
Apsey v Memorial Hosp, 477 Mich 120, 127, 730
NW2d 695 (2007).

In closing, there are many contexts in which
the probate court routinely overrides the deter-
mination of a financial institution to give effect
to the decedent's intentions. Beneficiary desig-
nation disputes were already discussed above.
In joint account disputes, the probate court is
asked to decide whether the joint account pass-
es to the surviving joint owner based upon ac-
count paperwork setup at the financial institution
or passes to the estate if the joint account was
created for convenience. TODSRA is a part of
EPIC, the probate court's equitable powers ap-
ply to such accounts just like any other account
or asset owned by the decedent. In some cas-
es, TOD investment accounts constitute the bulk
of the decedent's assets. To arbitrarily limit the
probate court's equitable powers to only some
accounts and not others would undermine the
overarching purpose of EPIC to "make effective"
the decedent's intent.

Conclusion

What do you think? Laura and Sara welcome
your thoughts. You can contact them at Imorris@
wnj.com and sfazio@kreisenderle.com.
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