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Probate Litigation Report
By David L. J .M. Skimore

Compensation of Fiduciaries and
Their Attorneys in Florida Estates and

Trusts
Snowbirds are common in Michigan; heck,

our state bird, the robin, doesn't even live here
year-round. Michigan estate planners may have
clients who spend part of each year in Florida
or are full-time residents of the sunshine state.
Consequently, Florida law may apply to such cli-
ents' estates or trusts, either by express direc-
tion in the documents or because administra-
tion in fact occurs there. Michigan estate plan-
ning attorneys who represent clients with Florida
ties should therefore be aware of Florida stat-
utory provisions governing the fees charged by
personal representatives, attorneys for person-
al representatives, trustees, and attorneys for
trustees.

Statutory Provisions Regarding Personal
Representative's Fee

FS 733.617 governs compensation of a per-
sonal representative. The first subsection ad-
dresses the personal representative's fee for "or-
dinary services." "A personal representative shall
be entitled to a commission payable from the es-
tate assets without court order as compensation
for ordinary services. The commission shall be
based on the compensable value of the estate,
which is the inventory value of the probate estate
assets and the income earned by the estate dur-
ing administration."1

The statute goes on to provide percentage
based fees, based on the size of the estate, which
are "presumed to be reasonable compensation
for a personal representative in formal adminis-
tration[.]" 2 For the first $1 million, the commission
rate is 3 percent; for values above $1 million and
up to $5 million, the commission rate is 2.5 per-
cent; for values above $5 million and up to $10
million, the commission rate is 2 percent; and for

values above $10 million, the commission rate
if 1.5 percent.3 Hence, a fee of $1500 would be
presumed to be reasonable compensation for a
$500,000 estate, while a fee of $260,000 would
be presumed to be reasonable compensation for
a $12 million estate. Again, these fees relate to
ordinary services by the personal representative.

A personal representative is also entitled to
reasonable additional compensation for "extraor-
dinary services," which are defined to include
(without limitation) "the sale of real or personal
property," "the conduct of litigation on behalf of
or against the estate," "involvement in proceed-
ings for the adjustment or payment of any tax-
es," "the carrying on of the decedent's business,"
"dealing with protected homestead," or "any oth-
er special services which may be necessary for
the personal representative to perform." 4

The statutory compensation framework may
be overridden by the terms of the decedent's will
"[i]f the will provides that a personal representa-
tive's compensation shall be based upon specif-
ic criteria," such as rates, amounts, or commis-
sions.5 The personal representative may elect to
follow either the will's compensation provisions
or the statute, unless there is a contract between
the personal representative and the decedent
regarding compensation, or unless the will re-
fers to "the personal representative's regularly
published schedule of fees in effect at the dece-
dent's date of death." 6

The statute addresses apportionment of the
fee between co-personal representatives.7 The
statute permits additional compensation for a
personal representative who is an attorney and
who renders legal services to the estate.8 How-
ever, an attorney who prepared a will nominat-
ing the attorney as personal representative is
not entitled to compensation unless certain safe-
guards (addressed in the statute) are followed.9

Any interested person may petition the court
to "increase or decrease the compensation for
ordinary services of the personal representative
or award compensation for extraordinary servic-
es if the facts and circumstances of the particular
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administration warrant." The court must consider
the following factors in determining reasonable
compensation: "The promptness, efficiency, and
skill with which the administration was handled
by the personal representative; [t]he responsi-
bilities assumed by and the potential liabilities
of the personal representative; [t]he nature and
value of the assets that are affected by the dece-
dent's death; [t]he benefits or detriments result-
ing to the estate or interested persons from the
personal representative's services; [t]he com-
plexity or simplicity of the administration and the
novelty of the issues presented; [t]he personal
representative's participation in tax planning for
the estate and the estate's beneficiaries and in
tax return preparation, review, or approval; [t]he
nature of the probate, nonprobate, and exempt
assets, the expenses of administration, the lia-
bilities of the decedent, and the compensation
paid to other professionals and fiduciaries; any
delay in payment of the compensation after the
services were furnished; and [a]ny other relevant
factors."10

The remainder of the statute is addressed to
preventing compensation to a personal repre-
sentative who is the attorney, or related to the at-
torney, who drafted the will appointing such per-
sonal representative, unless certain disclosures
were made to the testator. "An attorney serving
as a personal representative, or a person relat-
ed to the attorney, is not entitled to compensa-
tion for serving as a personal representative if
the attorney prepared or supervised the execu-
tion of the will that nominated the attorney or per-
son related to the attorney as personal represen-
tative, unless the attorney or person nominated
is related to the testator, or the attorney makes
the following disclosures to the testator before
the will is executed: [s]ubject to certain statutory
limitations, most family members, regardless of
their residence, and any other persons who are
residents of Florida, including friends and corpo-
rate fiduciaries, are eligible to serve as a person-
al representative; [a]ny person, including an at-
torney, who serves as a personal representative

is entitled to receive reasonable compensation
for serving as a personal representative; and [c]
ompensation payable to the personal represen-
tative is in addition to any attorney fees payable
to the attorney or the attorney's firm for legal ser-
vices rendered to the personal representative.""

While the disclosures themselves need not
be in writing, the testator is supposed to ex-
ecute a writing confirming that the disclosures
were made. "The testator must execute a written
statement acknowledging that the disclosures
required under paragraph (a) were made prior to
the execution of the will. The written statement
must be in a separate writing from the will but
may be annexed to the will. The written state-
ment may be executed before or after the exe-
cution of the will in which the attorney or related
person is nominated as the personal represen-
tative."12 The statute provides a template for the
written statement.13 However, a personal repre-
sentative is not disqualified from serving if the
scrivener failed to obtain such acknowledgment
from the testator."14

An attorney is deemed to have drafted the
will if anyone at his or her firm prepared it. "An
attorney is deemed to have prepared or super-
vised the execution of a will if the preparation or
supervision of the execution of the will was per-
formed by an employee or attorney employed by
the same firm as the attorney at the time the will
was executed."15

The statute defines who is considered to be
"related" to the attorney-scrivener. "A person is
'related' to an individual if, at the time the attor-
ney prepared or supervised the execution of the
will, the person is: [a] spouse of the individual; [a]
lineal ascendant or descendant of the individual;
[a] sibling of the individual; [a] relative of the indi-
vidual or of the individual's spouse with whom the
attorney maintains a close, familial relationship;
[a] spouse of a person described in [the preced-
ing categories]; [a] person who cohabitates with
the individual; or [a]n employee or attorney em-
ployed by the same firm as the attorney at the
time the will is executed." FS 733.617(8)(c)2.
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These restrictions on the attorney-scriven-
er also apply where the attorney-scrivener is
named as the successor personal representa-
tive, or where the attorney-scrivener exercises
a power granted under the trust agreement to
appoint himself, herself, or a related person as
trustee. 16

These restrictions on the attorney-scrivener
serving as personal representative have a rela-
tively recent effective date of October 1, 2020.
"This subsection applies to all nominations made
pursuant to a will: [e]xecuted by a resident of
[Florida] on or after October 1, 2020; or [r]epub-
lished by a resident of [Florida] on or after Octo-
ber 1, 2020, if the republished will nominates the
attorney who prepared or supervised the execu-
tion of the instrument that republished the will,
or a person related to such attorney, as personal
representative." 17

Statutory Provisions Regarding Fee of
Personal Representative's Attorney

FS 733.6171 governs compensation for the
attorney representing the personal representa-
tive. Provided that such an attorney makes cer-
tain disclosures required by this statute (dis-
cussed below), then such an attorney is "entitled
to reasonable compensation payable from the
estate assets without court order."18 Again, "rea-
sonable compensation" is presumptively defined
by the statute (as discussed below).

The statutory fee provisions may be super-
seded by alternate fee arrangements if "[t]he at-
torney, the personal representative, and persons
bearing the impact of the compensation ... agree
to compensation determined in a different man-
ner than provided in this section;" or if the alter-
nate compensation structure "is disclosed to the
parties bearing the impact of the compensation
and if no objection is made[.]"19

An attorney who intends to follow the statu-
tory fee provisions must disclose in writing to
the personal representative that "[t]here is not a
mandatory statutory attorney fee for estate ad-
ministration;" "[t]he attorney fee is not required to

be based on the size of the estate, and the pre-
sumed reasonable fee provided in [the statute]
may not be appropriate in all estate administra-
tions;" "[t]he fee is subject to negotiation between
the personal representative and the attorney;"
"[t]he selection of the attorney is made at the dis-
cretion of the personal representative, who is not
required to select the attorney who prepared the
will;" and "[t]he personal representative shall be
entitled to a summary of ordinary and extraordi-
nary services rendered for the fees agreed upon
at the conclusion of the representation." 20 The
attorney is required to "obtain the personal rep-
resentative's timely signature acknowledging the
disclosures." 2 1 If the attorney fails to make the
necessary disclosures, then "the attorney may
not be paid for legal services without prior court
approval of the fees or the written consent of all
interested parties." 2 2

The statute provides a schedule of fees "for
ordinary services of attorneys in a formal estate
administration" based on "the compensable val-
ue of the estate, which is the inventory value of
the probate estate assets and the income earned
by the estate during the administration[.]" 2 3 Fees
complying with the statutory schedule are "pre-
sumed to be reasonable[.]" 24 The schedule is as
follows:

* $1,500 for an estate of $40,000 or
less;

* An additional $750 for an estate having
a value greater than $40,000 and up to
$70,000;

* An additional $750 for an estate having
a value greater than $70,000 and up to
$100,000;

* An additional 3 percent of the estate
value greater than $100,000 and up to
$1 million;

* An additional 2.5 percent of the estate
value greater than $1 million and up to
$3 million;

* An additional 2 percent of the estate
value greater than $3 million and up to
$5 million;
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" An additional 1.5 percent of the estate
value greater than $5 million and up to
$10 million; and

" An additional 1 percent of the estate
value greater than $10 million.25

Again, these are fees for ordinary services.
In addition to the fee for ordinary services,

"the attorney for the personal representative
shall be allowed further reasonable compensa-
tion for any extraordinary service." 26 "What is an
extraordinary service may vary depending on
many factors, including the size and complexity
of the estate." 2 7 The following is a non-exhaus-
tive list of potential extraordinary services: "[i]
nvolvement in a will contest, will construction, a
proceeding for determination of beneficiaries, a
contested claim, elective share proceeding, ap-
portionment of estate taxes, or any adversarial
proceeding or litigation by or against the estate;"
"[r]epresentation of the personal representative
in audit or any proceeding for adjustment, deter-
mination, or collection of any taxes;" "[t]ax advice
on postmortem tax planning;" "[r]eview of estate
tax return and preparation or review of other tax
returns required to be filed by the personal rep-
resentative;" "[p]reparation of the estate's fed-
eral estate tax return;" 28 "[p]urchase, sale, lease,
or encumbrance of real property by the person-
al representative or involvement in zoning, land
use, environmental, or other similar matters;" "[I]
egal advice regarding carrying on of the dece-
dent's business or conducting other commercial
activity by the personal representative;" "[l]egal
advice regarding claims for damage to the envi-
ronment or related procedures;" "[l]egal advice
regarding homestead status of real property or
proceedings involving that status and services
related to protected homestead;" "[i]nvolvement
in fiduciary, employee, or attorney compensation
disputes;" or "[p]roceedings involving ancillary
administration of assets not subject to adminis-
tration in this state." 29

Any interested person may petition the court
to "increase or decrease the compensation for
ordinary services of the attorney or award com-

pensation for extraordinary services if the facts
and circumstances of the particular administra-
tion warrant."30 The court must consider the fol-
lowing factors in determining reasonable com-
pensation: "[t]he promptness, efficiency, and
skill with which the administration was handled
by the attorney;" "[t]he responsibilities assumed
by and the potential liabilities of the attorney;" "[t]
he nature and value of the assets that are af-
fected by the decedent's death;" "[t]he benefits
or detriments resulting to the estate or interest-
ed persons from the attorney's services;" "[t]he
complexity or simplicity of the administration and
the novelty of issues presented;" "[t]he attorney's
participation in tax planning for the estate and
the estate's beneficiaries and tax return prepa-
ration, review, or approval;" "[t]he nature of the
probate, nonprobate, and exempt assets, the
expenses of administration, the liabilities of the
decedent, and the compensation paid to other
professionals and fiduciaries;" "[a]ny delay in
payment of the compensation after the servic-
es were furnished;" "[a]ny agreement relating to
the attorney's compensation and whether written
disclosures [required by the statute] were made
to the personal representative in a timely man-
ner under the circumstances;" and "[a]ny other
relevant factors."31

The statute requires the attorney to publicize
any agreement regarding compensation be-
tween the attorney and the decedent: "If a sepa-
rate written agreement regarding compensation
exists between the attorney and the decedent,
the attorney shall furnish a copy to the person-
al representative prior to commencement of em-
ployment, and, if employed, shall promptly file
and serve a copy on all interested persons." 32

A personal representative is not bound by a
compensation agreement between the decedent
and the attorney, or by a will provision directing
the personal representative to retain a specific
attorney.33 However, if the personal representa-
tive opts to hire such attorney, then "the compen-
sation paid shall not exceed the compensation
provided in the agreement or in the will."34
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Statutory Provisions Regarding Trustee's
Fee

FS 736.0708 governs compensation of a
trustee, but it does not set forth a fee schedule,
unlike the statute governing a personal repre-
sentative's fee (FS 733.617).

"If the terms of a trust do not specify the trust-
ee's compensation, a trustee is entitled to com-
pensation that is reasonable under the circum-
stances."35 "If the terms of a trust specify the
trustee's compensation, the trustee is entitled to
be compensated as specified, but the court may
allow more or less compensation if: (a) The du-
ties of the trustee are substantially different from
those contemplated when the trust was created,
or (b) The compensation specified by the terms
of the trust would be unreasonably low or high." 36

"If the trustee has rendered other services in con-
nection with the administration of the trust, the
trustee shall also be allowed reasonable com-
pensation for the other services rendered in ad-
dition to reasonable compensation as trustee." 37

The remainder of the statute is addressed to
preventing compensation to a trustee who is the
attorney, or related to the attorney, who drafted
the trust agreement appointing such trustee, un-
less certain disclosures were made to the settlor.
"An attorney serving as a trustee, or a person
related to such attorney, is not entitled to com-
pensation for serving as a trustee if the attorney
prepared or supervised the execution of the trust
instrument that appointed the attorney or person
related to the attorney as trustee, unless the at-
torney or person appointed is related to the set-
tlor or the attorney makes the following disclo-
sures to the settlor before the trust instrument
is executed: [u]nless specifically disqualified by
the terms of the trust instrument, any person, re-
gardless of state of residence and including a
family member, friend, or corporate fiduciary, is
eligible to serve as a trustee; [a]ny person, in-
cluding an attorney, who serves as a trustee is
entitled to receive reasonable compensation for
serving as trustee; and [c]ompensation payable

to the trustee is in addition to any attorney fees
payable to the attorney or the attorney's firm for
legal services rendered to the trustee.138

While the disclosures themselves need not
be in writing, the settlor is supposed to execute
a writing confirming that the disclosures were
made. "The settlor must execute a written state-
ment acknowledging that the disclosures re-
quired under paragraph (a) were made prior to
the execution of the trust instrument. The written
statement must be in a separate writing from the
trust instrument but may be annexed to the trust
instrument. The written statement may be exe-
cuted before or after the execution of the trust in
which the attorney or related person is appointed
as the trustee." 39 The statute provides a template
for the written statement.40 However, a trustee
is not disqualified from serving if the scrivener
failed to obtain such acknowledgment from the
settlor.41

An attorney is deemed to have drafted the trust
agreement if anyone at his or her firm prepared
it. "An attorney is deemed to have prepared, or
supervised the execution of, a trust instrument if
the preparation, or supervision of the execution,
of the trust instrument was performed by an em-
ployee or attorney employed by the same firm as
the attorney at the time the trust instrument was
executed."42

The statute defines who is considered to be
"related" to the attorney-scrivener. "A person is
'related' to an individual if, at the time the attor-
ney prepared or supervised the execution of the
trust instrument, the person is: [a] spouse of the
individual; [a] lineal ascendant or descendant of
the individual; [a] sibling of the individual; [a] rela-
tive of the individual or of the individual's spouse
with whom the attorney maintains a close, famil-
ial relationship; [a] spouse of a person described
in [the preceding categories]; [a] person who co-
habitates with the individual; or [a]n employee or
attorney employed by the same firm as the at-
torney at the time the trust instrument is execut-
ed." 3

These restrictions on the attorney-scrivener
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also apply where the attorney-scrivener is named
as the successor trustee, or where the attorney-
scrivener exercises a power granted under the
trust agreement to appoint himself, herself, or a
related person as trustee."4

These restrictions on the attorney-scrivener
serving as trustee have a relatively recent effec-
tive date of October 1, 2020. "This subsection
applies to all appointments made pursuant to a
trust agreement: [e]xecuted by a resident of this
state on or after October 1, 2020; or [a]mended
by a resident of this state on or after October 1,
2020, if the trust agreement nominates the attor-
ney who prepared or supervised the execution of
the amendment or a person related to such at-
torney as trustee." 45

Statutory Provisions Regarding Fee of
Trustee's Attorney

FS 736.1007 governs compensation for the
attorney representing a trustee. Provided that
the attorney makes disclosures required by the
statute (discussed below), then such attorney is
"entitled to reasonable compensation for those
legal services, payable from the assets of the
trust, [w]ithout court order." 46 The statutory fee
provisions may be superseded by an alternate
agreement between the trustee and the attorney.
Such an agreement "is not binding on a person
who bears the impact of the compensation un-
less that person is a party to or otherwise con-
sents to be bound by the agreement."47 And such
an agreement "may provide that the trustee is
not individually liable for the attorney fees and
costs. "48

An attorney who intends to follow the statu-
tory fee provisions must disclose in writing to the
trustee that "[t]here is not a mandatory statutory
attorney fee for trust administration;" "[t]he attor-
ney fee is not required to be based on the size of
the trust, and the presumed reasonable fee pro-
vided in subsection (2) may not be appropriate
in all trust administrations;" "[t]he fee is subject
to negotiation between the trustee and the attor-
ney;" "[t]he selection of the attorney is made at

the discretion of the trustee, who is not required
to select the attorney who prepared the trust;"
and "[t]he trustee shall be entitled to a summary
of ordinary and extraordinary services rendered
for the fees agreed upon at the conclusion of the
representation." 49 The attorney must "obtain the
trustee's timely signature acknowledging the dis-
closures." 50 Failure to make the required disclo-
sures means that "the attorney may not be paid
for legal services without prior court approval of
the fees or the written consent of the trustee and
all qualified beneficiaries." 51

The attorney for the trustee may charge fees
for "ordinary services" during "initial administra-
tion at the rate of 75 percent of the schedule pro-
vided in s. 733.6171(3)(a)-(h)"5 2 (which is the
statute governing fees of the attorney for the per-
sonal representative). In other words, it is pre-
sumptively reasonable for a trustee's attorney to
charge a fee in the amount of 75 percent of fee
schedule the personal representative's attorney.
The fee is calculated "based on the value of the
trust assets immediately following the settlor's
death and the income earned by the trust during
initial administration[.]" 53

"Initial trust administration" is defined to mean
"administration of a revocable trust during the
period that begins with the death of the settlor
and ends on the final distribution of trust assets
outright or to continuing trusts created under the
trust agreement but, if an estate tax return is re-
quired, not until after issuance of an estate tax
closing letter or other evidence of termination of
the estate tax proceeding."54 "Initial trust admin-
istration" does not include "continued regular ad-
ministration of the trust."55

Where the trustee has retained an attorney "to
render only limited and specifically defined legal
services," then such attorney "shall be compen-
sated as provided in the retaining agreement" or
otherwise in a reasonable amount, considering
the factors set forth in the statute. 56

The statute defines "[o]rdinary services of the
attorney in an initial trust administration" as "le-
gal advice and representation concerning the

U
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trustee's duties relating to" the following sub-
jects: "[r]eview of the trust instrument and each
amendment for legal sufficiency and interpreta-
tion;" "[i]mplementation of substitution of the suc-
cessor trustee;" "[p]ersons who must or should
be served with required notices and the method
and timing of such service;" "[t]he obligation of
a successor to require a former trustee to pro-
vide an accounting;" "[t]he trustee's duty to pro-
tect, insure, and manage trust assets and the
trustee's liability relating to these duties;" "[t]he
trustee's duty regarding investments imposed
by the prudent investor rule;" "[t]he trustee's ob-
ligation to inform and account to beneficiaries
and the method of satisfaction of such obliga-
tions, the liability of the trust and trustee to the
settlor's creditors, and the advisability or neces-
sity for probate proceedings to bar creditors;" "[c]
ontributions due to the personal representative
of the settlor's estate for payment of expenses
of administration and obligations of the settlor's
estate;" "[i]dentifying tax returns required to be
filed by the trustee, the trustee's liability for pay-
ment of taxes, and the due date of returns;" "[f]
iling a nontaxable affidavit, if not filed by a per-
sonal representative;" "[o]rder of payment of ex-
penses of administration of the trust and order
and priority of abatement of trust distributions;"
"[d]istribution of income or principal to beneficia-
ries or funding of further trusts provided in the
governing instrument;" "[p]reparation of any le-
gal documents required to effect distribution;" "[f]
iduciary duties, avoidance of self-dealing, con-
flicts of interest, duty of impartiality, and obliga-
tions to beneficiaries;" "[i]f there is a conflict of
interest between a trustee who is a beneficiary
and other beneficiaries of the trust, advice to the
trustee on limitations of certain authority of the
trustee regarding discretionary distributions or
exercise of certain powers and alternatives for
appointment of an independent trustee and ap-
propriate procedures;" and "[p]rocedures for the
trustee's discharge from liability for administra-
tion of the trust on termination or resignation."57

In addition to the fee for ordinary services, "the

attorney for the trustee shall be allowed further
reasonable compensation for any extraordinary
service. "58 "What constitutes an extraordinary
service may vary depending on many factors, in-
cluding the size and complexity of the trust." 59

The following is a non-exhaustive list of potential
extraordinary services: "[i]nvolvement in a trust
contest, trust construction, a proceeding for de-
termination of beneficiaries, a contested claim,
elective share proceedings, apportionment of
estate taxes, or other adversary proceedings or
litigation by or against the trust;" "[r]epresenta-
tion of the trustee in an audit or any proceed-
ing for adjustment, determination, or collection
of any taxes;" "[t]ax advice on postmortem tax
planning;" "[r]eview of an estate tax return and
preparation or review of other tax returns re-
quired to be filed by the trustee;" "[p]reparation
of decedent's federal estate tax return;" 60 "[p]ur-
chase, sale, lease, or encumbrance of real prop-
erty by the trustee or involvement in zoning, land
use, environmental, or other similar matters;" "[I]
egal advice regarding carrying on of decedent's
business or conducting other commercial activity
by the trustee;" "[l]egal advice regarding claims
for damage to the environment or related proce-
dures;" "[l]egal advice regarding homestead sta-
tus of trust real property or proceedings involving
the status;" "[i]nvolvement in fiduciary, employ-
ee, or attorney compensation disputes;" or "[c]
onsiderations of special valuation of trust assets,
including discounts for blockage, minority inter-
ests, lack of marketability, and environmental li-
ability."61

Any interested person may petition the court
to "increase or decrease the compensation for
ordinary services of the attorney for the trustee
or award compensation for extraordinary servic-
es if the facts and circumstances of the particular
administration warrant."6 2 The court must con-
sider the following factors in determining reason-
able compensation: "[t]he promptness, efficien-
cy, and skill with which the initial administration
was handled by the attorney;" "[t]he responsibili-
ties assumed by, and potential liabilities of, the
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attorney;" "[t]he nature and value of the assets
that are affected by the decedent's death;" "[t]
he benefits or detriments resulting to the trust or
the trust's beneficiaries from the attorney's ser-
vices;" "[t]he complexity or simplicity of the ad-
ministration and the novelty of issues present-
ed;" "[t]he attorney's participation in tax planning
for the estate, the trust, and the trust's benefi-
ciaries and tax return preparation or review and
approval;" "[t]he nature of the trust assets, the
expenses of administration, and the claims pay-
able by the trust and the compensation paid to
other professionals and fiduciaries;" "[a]ny delay
in payment of the compensation after the servic-
es were furnished;" "[a]ny agreement relating to
the attorney's compensation and whether written
disclosures [required by the statute] were made
to the trustee in a timely manner under the cir-
cumstances;" and "[a]ny other relevant factors."63

The statute requires the attorney to publicize
any agreement regarding compensation be-
tween the attorney and the decedent: "If a sepa-
rate written agreement regarding compensation
exists between the attorney and the settlor, the
attorney shall furnish a copy to the trustee pri-
or to commencement of employment and, if em-
ployed, shall promptly file and serve a copy on
all interested persons. "64

A trustee is not bound by a compensation
agreement between the decedent and the attor-
ney, or by a trust provision directing the trust-
ee to retain a specific attorney.65 However, if the
trustee opts to hire such attorney, then "the com-
pensation paid shall not exceed the compensa-
tion provided in the agreement" or in the trust.66

Conclusion

You should be familiar with the foregoing pro-
visions if you represent a client regarding ad-
ministration of an estate or trust which is sub-
ject to Florida law. If you have further questions
about Florida law, consult one of Michigan's dual
licensed estate planners, such as my partner,
Jennifer Remondino.
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2. FS 733.617(2).
3. Id.
4. FS 733.617(3).
5. ES 733.617(4).
6. Id.
7. FS 733.617(5).
8. FS 733.617(6).
9. FS 733.617(8).
10. FS 733.617(7).
11. FS 733.617(8)(a).
12. FS 733.617(8)(b).
13. Id.
14. FS 733.617(8)(e).
15. FS 733.617(8)(c)1.
16. FS 733.617(8)(c)3.
17. FS 733.617(8)().
18. FS 733.6171(1).
19. FS 733.6171(2)(a).
20. FS 733.6171(2)(b).
21. FS 733.6171(2)(c).
22. ES 733.61 71 (2)(d).
23. ES 733.61 71 (3).
24. Id.
25. Id.
26. FS 733.6171(4).
27. Id.
28. "If this return is prepared by the attorney, a fee of

one-half of 1 percent up to a value of $10 million and one-
fourth of 1 percent on the value in excess of $10 million of
the gross estate as finally determined for federal estate tax
purposes, is presumed to be reasonable compensation for
the attorney for this service. These fees shall include ser-
vices for routine audit of the return, not beyond the exam-
ining agent level, if required." FS 733.6171(4)(e).

29. Id.
30. FS 733.6171(5).
31. Id.
32. FS 733.6171(6).
33. Id.
34. Id.
35. FS 736.0708(1).
36. FS 736.0708(2).
37. FS 736.0708(3).
38. FS 736.0708(4)(a).
39. FS 736.0708(4)(b).
40. Id.
41. ES 736.0708(4)(e).
42. ES 736.0708(4)(c)1.
43. FS 736.0708(4)(c)2.
44. FS 736.0708(4)(c)(3).
45. FS 736.0708(4)().
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46. FS 736.1007(1)(a). Payment of an attorney for
the trustee from trust assets must also comply with FS
736.0802, which governs the trustee's duty of loyalty to
the beneficiaries.

47. Id.
48. Id.
49. FS 736.1007(1)(b).
50. FS 736.1007(1)(c).
51. FS 736.1007(1)(d).
52. FS 736.1007(2).
53. Id.
54. FS 736.1007(8).
55. Id.
56. FS 736.1007(3).
57. ES 736.1007(4).
58. ES 736.1007(5).
59. Id.
60. "If this return is prepared by the attorney, a fee of

one-half of 1 percent up to a value of $10 million and one-
fourth of 1 percent on the value in excess of $10 million, of
the gross estate as finally determined for federal estate tax
purposes, is presumed to be reasonable compensation for
the attorney for this service. These fees shall include ser-
vices for routine audit of the return, not beyond the exam-
ining agent level, if required." FS 736.1007(5)(e).

61. FS 736.1007(5).
62. FS 736.1007(6).
63. Id.
64. FS 736.1007(7).
65. Id.
66. Id.
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