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Before the
Party 's Over

The Arguments For and Against Pre-Death Will Contests

By David L. Skidmore and Laura E. Morris

magine your client has just exe-
cuted her last will and testament.
The document is the culmination

of a thoughtful estate-planning pro-
cess, which involved some difficult
decisions. The client realizes that the
terms of her will are likely to disap-
point some of the potential objects
of her bounty. You are concerned
about the possibility of a will con-
test after her death, in which case
her will might be invalidated and
her testamentary wishes disregarded.
You would like to definitively fore-
close that possibility. Can you ask
the probate court to take evidence as
to the validity of the will now, dur-
ing the client's lifetime, and make a

David L. Skidmore is a partner and Laura E.
Morris an associate at Warner Norcross &
Judd LLP, in Grand Rapids, Michigan.

determination that will be binding on
the interested parties after her death?

Majority Rule Disallowing
Pre-Death Will Contests

The answer would be "no" in most
states. A proceeding to determine the
validity of a will during the testator's
lifetime is fundamentally inconsis-
tent with the nature of the instrument,
which has no legal force or effect until
the death of the testator. "The general
doctrine is, that a will is ambulatory
and has no effect until the death of
the testator." Fleming v. Fleming, 10
N.E.2d 641, 642 (Ill. 1937). "A will
does not become operative until
death." Cook v. Cook, 111 P.2d 322, 327
(Cal. 1941). "A will speaks as of the
date of testator's death[.]" Jeffries v.
Boyd, 112 So. 2d 210, 211 (Ala. 1959).

Moreover, the determination of the

validity of a will is encompassed in
the probate process, which by defi-
nition occurs after the death of the
testator. "Proceedings for the probate
of a will are not a civil action, but a
judicial inquiry to ascertain whether
the instrument before the court is the
last will and testament of the deceased."
In re Veazey's Will, 85 A. 176, 177-78
(N.J. 1912) (emphasis added).

Furthermore, there is the difficulty
of how a potentially interested party
could establish standing to object
to the will, given that the testator's
heirs and devisees are not identifi-
able until the testator's death. "To
impeach or establish a will[,] . .. an
individual must have a legally ascer-
tainable, pecuniary interest, which
will be impaired by probating a will
or benefited by setting aside the will,
and not a mere expectancy." Martone
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v. Martone, 509 S.E.2d 302, 305-06 (Va.
1999). So long as the testator is alive
and able to modify or revoke the cur-
rent will, any person's interest in the
estate amounts to a mere expectancy.

Application of
Majority Rule in Texas

Cowan v. Cowan, 254 S.W.2d 862 (Tex.
Civ. App. 1952), is an example of a
state court declining to consider the
validity of a will during the testa-
tor's lifetime. In Cowan, the testator
and her husband had three children:
James, W.C., and Ora Lea. The tes-
tator executed a will by which she
devised tangible personal property to
her husband and the residue to James,
leaving nothing to W.C. and Ora Lea.
The testator's husband subsequently
predeceased her.

While the testator was still alive,
the omitted children filed a declar-
atory judgment action, asking the
court to declare the will invalid based
on lack of mental capacity, undue
influence, and insane delusions. The
plaintiffs named the testator and
James as parties to the action and
"alleged that, since their mother [was]
still living, she could appear in court
and thus assist the court and jury in
determining her mental status, both
now and at the time she executed the
purported will." Id. at 863. The trial
court dismissed the action, on the
ground that it lacked jurisdiction "to
determine the validity of a purported
will of a person who is still living,"
and the plaintiffs appealed. Id.

The appellate court noted the "dis-
tinguishing characteristics" of a will:
that it is "inoperative and ineffectual
to confer any right or interest
[d]uring the lifetime of the maker";
that it is "revocable by its maker";
and that it "operates to transfer the
maker's property on the occurrence
of his death." Id. at 863-64. The
appellate court also considered the
nature of the probate process: "[Tihe
instrument will not be admitted to
probate before the death of the tes-
tatrix," and until then, "the Probate
Court does not have the power ... to
entertain a declaratory judgment for
the purpose of obtaining an interpre-
tation of the instrument." Id. at 865.
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The appellate court further observed
that there was an "absence of parties
in interest, which result[ed] from the
rule that a living person has neither
heirs nor legatees" and that "pub-
lic policy condemn[ed] an attempt
to compel a testator to enter upon a
contest of his will with persons who
can have no interest in his estate until
after his death." Id. at 864 (internal
quotation omitted).

Based on the logic
represented by the

Cowan decision, the
determination of
whether a will is

valid typically
occurs in a probate

proceeding after the
testator's death.

Applying these principles to the
case at hand, the appellate court
ruled that the matter was not yet
justiciable:

[S]ince [the testator] is not
dead, there are no heirs and
there is no will. Until she dies,
the [omitted children] have no
interest in [the testator's] will. A
will not having been presented
to the court for probate, the Pro-
bate Court has no jurisdiction
over it ... [and is not] empow-
ered to determine the validity of
the instrument.

Id. at 865.

Arguments for
Pre-Death Will Contests

Based on the logic represented by the
Cowan decision, the determination
of whether a will is valid typically
occurs in a probate proceeding after
the testator's death. When such a pro-
ceeding is contested, the key issues
tend to involve the mental ability,
intentions, and state of mind of the
testator, such as whether the will rep-
resents the free will of the testator,

whether the testator possessed suffi-
cient mental capacity to make the will,
and whether the will was the product
of duress, fraud, mistake, or undue
influence. Because of the post-death
timing of this proceeding, evidence
of the testator's mental capacity and
thought processes must necessar-
ily come from sources other than the
deceased testator.

Some legal commentators, like the
omitted children in Cowan, believe
that the quality of the evidence in a
will validation proceeding could be
markedly improved by having the
testator participate. Why try to ascer-
tain the testator's intentions from
secondhand sources, when the tes-
tator could testify in a proceeding
conducted while he or she is still
alive? In a will contest, there could
be no better source of information
than the live testimony of the testator.
When lack of testamentary capacity
is alleged, the court could examine
the testator or send the testator for a
medical evaluation.

There would be other potential
advantages to determining a will's
validity during the testator's lifetime.
If the will is determined to be valid,
then the testator has the satisfaction
of knowing with certainty that his
or her intentions will be given effect
after death. And if the will is deter-
mined to be invalid, the testator may
well be able to either cure the source
of the invalidity or take alternative
testamentary measures.

Minority Rule Permitting
Pre-Death Will Contests

Recognizing the potential benefits
of lifetime will validity proceedings,
four states have enacted legislation
authorizing a civil action to validate
a will during the testator's lifetime:
Alaska, Arkansas, North Dakota, and
Ohio. These lifetime will validation
statutes envision that any inter-
ested party can raise an objection
to the validity of the will in ques-
tion, thereby creating the possibility
of a pre-death will contest. The four
statutes, while containing some sim-
ilarities, are not identical, and their
respective provisions are summarized
below.



Alaska Statute
During the testator's lifetime, a
testator or a nominated personal rep-
resentative can petition the court for
a determination that the will is valid.
Alaska Stat. § 13.12.530. With the tes-
tator's consent, an interested party
also can file such a petition. Id. If the
testator is domiciled in Alaska, then
venue for the petition is the judicial
district of domicile. Id. § 13.12.540. If
the testator is not domiciled in Alaska,
then venue is any judicial district.
Id. (It has been noted that this stat-
ute represents an apparent effort by
Alaska to market its legal benefits to
nonresidents.)

The Alaska statute specifies
detailed contents for the petition: alle-
gations that the will is on file with the
court, is in writing, was signed by (or
for) the testator, was either a properly
witnessed or a holographic will, was
executed with testamentary intent,
and has not been revoked or modi-
fied; allegations that the testator had
testamentary capacity, was free from
undue influence and duress, exer-
cised free will in making the will, did
not act from fraud or mistake, and is
familiar with the contents of the will;
names and addresses of the testator's
spouse, children, heirs, the nomi-
nated personal representative, and
devisees named in the will; and the
ages of any interested parties who are
minors. Id. § 13.12.545.

The court will schedule a hear-
ing on the petition, and the petitioner
must give notice of the hearing to all
interested parties. Id. § 13.12.565. At
the hearing, the petitioner has the
burden of proof as to proper exe-
cution of the will, while any will
opponent has the burden of proof as
to "lack of testamentary intent, lack
of capacity, undue influence, fraud,
duress, mistake, or revocation." Id.
§ 13.12.570. Following the hearing, the
court may declare the will to be valid
and make other findings of fact and
conclusions of law. Id. § 13.12.555.

All information in the court records
for the proceeding are confiden-
tial, except for notice of filing of the
petition, a summary of all formal
proceedings, and the court's disposi-
tional order. Confidential information,

however, can be accessed by the par-
ties, their attorneys, and interested
parties who have appeared in the pro-
ceeding or "otherwise submitted to
the jurisdiction of the court[.]" Id.
§ 13.12.585.

Notwithstanding a determina-
tion that the will is valid, the testator
retains the right to subsequently
revoke or modify the will. Id.
§ 13.12.575. "After the testator's
death, unless the will is modified or
revoked after the declaration, the will

has full legal effect as the instrument
of the disposition of the testator's
estate and shall be admitted to pro-
bate upon request." Id. § 13.12.555.

Arkansas Statute

Like the Alaska statute, the Arkansas
statute creates the right to institute
an action for a declaratory judgment
as to the validity of the testator's
will. Arkansas, however, limits the
right to a testator who executes a
will "disposing of all or part of an
estate located in Arkansas." Venue
for the action is the circuit court for
the county where the estate is located.
Ark. Code Ann. § 28-40-202(a). The
testator must name "[a]ll beneficiaries
named in the will" as well as "exist-
ing intestate successors" as parties
to the action, and such parties are
"deemed possessed of inchoate prop-
erty rights." Id. § 28-40-202(b), (c).

The court shall declare the will
valid if it finds "that the will was
properly executed, that the testator

had the requisite testamentary capac-
ity and freedom from undue
influence at the time of execution,
and that the will is otherwise valid[.]"
Id. § 28-40-203(a). A will determined
to be valid must be placed on file
with the court. Id. A declaratory
judgment finding a will valid con-
stitutes an adjudication of probate.
Id. § 28-40-203(b). The testator, how-
ever, retains the right to subsequently
execute new wills, codicils, and other
testamentary instruments and thereby
modify or supersede the original vali-
dated will. It is not necessary that the
subsequent wills, codicils, and tes-
tamentary instruments be validated
under the statutory procedure. Id.

North Dakota Statute

A testator who executes a will dispos-
ing of his or her estate under North
Dakota law can seek a declaratory
judgment as to the validity of the will.
Specifically, the testator can seek "a
judgment declaring the validity of
the will as to the signature on the will,
the required number of witnesses to
the signature and their signatures,
and the testamentary capacity and
freedom from undue influence of the
person executing the will." N.D. Cent.
Code § 30.1-08.1-01. As in Arkansas,
the testator must name "[a]ny ben-
eficiary named in the will" as well as

"present intestate successors" as par-
ties to the action, and such parties are

"deemed possessed of inchoate prop-
erty rights." Id. § 30.1-08.1-02.

If the court finds that the will was
properly executed and that the tes-
tator had the requisite testamentary
capacity and freedom from undue
influence, then it must declare the
will valid and order the will to be
filed with the court. Id. § 30.1-08.1-
03. A declaration that the will is valid
constitutes an adjudication of pro-
bate, and "[t]he will shall be binding
in North Dakota[.]" Id. The testator
retains the right to make a new will
but, significantly, must validate the
new will through the statutory pro-
cess in order to supersede the original
will. Id. The court's findings of fact
are inadmissible in any proceed-
ing except for a proceeding in North
Dakota to determine the validity of a
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will, and the court's determination is
not binding on the parties except in a
proceeding to determine the validity
of a will. Id. § 30.1-08.1-04.

Ohio Statute

A testator who executes a will alleg-
edly in compliance with Ohio law
can file a declaratory judgment com-
plaint as to the validity of the will in
the probate court. Venue is the county
of the testator's domicile or, alterna-
tively, a county in which the testator
owns real property. The testator must
name as defendants all beneficiaries
named in the will, as well as the tes-
tator's heirs at intestacy as of the date
of the complaint. Ohio Rev. Code
Ann. § 2107.081(A).

Under the Ohio statute, a testator's
failure to use the lifetime valida-
tion procedure has no evidentiary
significance:

The failure of a testator to file
a complaint for a judgment
declaring the validity of a
will the testator has executed
shall not be construed as evi-
dence or an admission that
the will was not properly exe-
cuted[,] ... or as evidence or an
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admission that the testator did
not have the requisite testamen-
tary capacity or was under any
restraint.

Id. § 2107.081(B).
The court must conduct a hearing

on the petition, which shall be adver-
sarial in nature. Id. § 2107.083. If the
court finds that the will was properly
executed and that the testator had tes-
tamentary capacity and was not under
any restraint, then it will declare the
will valid. Id. § 2107.084(A). A declar-
atory judgment that the will is valid
is binding in Ohio "as to the valid-
ity of the will on all facts found[.]" Id.
A declaratory judgment that the will
is valid "shall give the will full legal
effect as the instrument of disposition
of the testator's estate," barring subse-
quent modification or revocation. Id.

The court's judgment that the will
is valid must be sealed in an enve-
lope with the will in question and
filed with the court. During the testa-
tor's lifetime, only the testator may
have access to the filed will. If the tes-
tator removes the filed will from the
court's possession, then the court's
judgment as to the will's validity
becomes ineffective. Id. § 2107.084(B).

A testator can revoke or modify a
validated will by filing a complaint
in the probate court, asking that the
will be revoked or modified. This
procedure is generally identical to
the original validation proceeding,
except that the interested parties can
waive the hearing on the complaint.
Id. § 2107.084(D). "If the court finds
that the revocation or modification
is valid[,] ... the revocation or modi-
fication shall take full effect and be
binding and shall revoke the will or
modify it to the extent of the valid
modification." Id. § 2107.084(C). "The
revocation or modification, the judg-
ment declaring it valid, and the will
itself shall be sealed in an envelope
and filed with the probate court and
shall be available during the testa-
tor's lifetime only to the testator." Id.
Modification of a validated will by
codicil requires that the codicil be
validated by the statutory procedure.
Revocation of a validated will may
be accomplished by any revocation

method recognized by Ohio statute.
Id. § 2107.084(D).

The court's factual findings are
inadmissible except in an Ohio pro-
ceeding to determine the validity of a
will, and the court's determination is
not binding on the parties except in a
proceeding to determine the validity
of a will. Id. § 2107.085. "The failure
of a testator to file a complaint for a
judgment declaring the validity of a
will the testator has executed is not
admissible as evidence in any pro-
ceeding to determine the validity of
that will or any other will executed by
the testator." Id. In a post-death will
contest, evidence that the testator did
not file a complaint seeking to vali-
date the will is inadmissible. Id.
§ 2107.71(C).

After the testator's death, an inter-
ested person can contest a will that
has not been validated or that has
lost its validation. Id. § 2107.71(A). A
declaratory judgment that a will, codi-
cil, revocation, or modification is valid
is generally not subject to collateral
attack. Id. § 2107.084(E). If an inter-
ested person failed to receive notice
of the validation proceeding, however,
then such person is not barred from
subsequently contesting the validity of
the will. Id. § 2107.71(B).

Arguments Against
Pre-Death Will Contests

The arguments against lifetime will
validity proceedings seem consider-
able. In the ordinary course, a testator
is able to keep the terms of his or
her will private during the testator's
lifetime. But a lifetime will validity
proceeding would involve a loss of
confidentiality to some degree. Pub-
licizing the terms of one's will during
the testator's lifetime to one's spouse,
children, devisees, and potential heirs
creates the risk of damage to the tes-
tator's personal relationships, which
otherwise could have been avoided.
A loved one who receives notice of a
lifetime will validation proceeding
might refrain from raising a legiti-
mate objection (for example, "I see
evidence that Mom has dementia")
to avoid upsetting, and to preserve
the relationship with, the testator or
to preserve an inheritance under the



current version of the will.
As discussed above, a testator who

obtains a declaratory judgment that
a will is valid retains the ability to
modify or revoke that will. It is con-
ceivable that a pre-death will contest
could involve substantial litigation,
only to have the testator subsequently
make a new will (a not uncommon
occurrence), which would require
another lifetime will validation pro-
ceeding to obtain the same validity
determination. This would waste not
only private money but also judicial
resources.

As a practical matter, the validity
of a will matters only if the testa-
tor owns property at death sufficient
to justify the cost of litigation. Dur-
ing the testator's lifetime, however, it
is not possible to predict with com-
plete accuracy the size or solvency
of the testator's estate at death. "It is
even possible that he may consume
his entire estate during life, and at
death have no estate to pass by will
or otherwise." Pond v. Faust, 155 P.
776, 777 (Wash. 1916). If the testator,
will contestants, and the court invest
resources on a lifetime will contest,
and the testator subsequently fails to
leave an estate worth fighting about,
then public and private funds would
be wasted.

A pre-death declaratory judg-
ment that the will is valid can only be
expected to bind those interested par-
ties who received proper notice of the
proceeding. Defective notice could
leave open the possibility of a post-
death will contest, despite the lifetime
proceedings. Finally, although the
declarations of validity are expressly
binding in the states of origin, it is
unclear if the declarations would
be given effect if the testator subse-
quently moved to a state following
the majority rule.

Conclusion
As long as people have been making
wills, a will has been validated after
the testator's death, even though the
testator has been unavailable to tes-
tify, which has necessitated reliance
on evidence other than the testator's
testimony. Over the past 30-odd years,
four state legislatures have decided

to make a major change in the law of
wills and probate by authorizing judi-
cial will validations and will contests
during the testator's lifetime.

Logically, the legislatures of the
minority rule states must have iden-
tified a problem with the majority
approach, under which wills are vali-
dated and contested after the testator
is deceased. It is not clear, how-
ever, what problem the change was

intended to resolve. Too many will
contests? Meritless will contests?
Erroneously decided will contests?
Too expensive will contests? All of
the above? Before this minority trend
spreads further, the probate litigation
bar should have a serious conversa-
tion about what problems the new
laws are intended to address and
whether the potential benefits out-
weigh the apparent disadvantages. U

"The American Bar Endowment sponsors insurance
plans offered exclusively to ABA Members. By
securing this affordable coverage you help protect
your loved ones, and you can support the good works
of the legal profession."

Nancy Canning, ABE Personal Insurance Representative

Ag Call today for a customized rate quote at 1-800-621-8981
"l Go* to www.abendowment.org?ad

1 Or scan* the QR code below

INSURANCE
EXCLUSIVELY
f~or ABA Members,

FIND US ON

Ij.

A/-BE
American Bar Endowment

nurnyurlifesneeds
A vanyour life work,

PROBATE & PROPERTY E MARCH/APRIL 2013 55

10-Year and 20-Year Level Term Life Insurance Plans are group insurance plans, meaning coverage is issued to an ABA Member under a
Certificate of Insurance; it is not provided under an individual policy, nor is it employer/employee insurance. Underwritten by New York Life
Insurance Company, 51 Madison Avenue, New York, NY 10010 an Policy From GMR.
For plan features, costs, eligibility, renewability, limitations and exclusions. 2013 Probate & Property


